State Requirements

Elections
General, primary, Special, Bond, and Referendum Elections - Election preparation report; general
election (100.032)

1. Supervisor of Election post report >=3 months before general election

General, primary, Special, Bond, and Referendum Elections - Initiatives; procedure for placement on
ballot (100.371 (5) (e) 5)
1. Summary from each initiative
2. URL for the information statements on the Secretary of State and Office of Economic and
Demographic Research websites as required by 101.20

Voting Methods and procedure - Polling Place (101.5612 (2))
1. Time and place of tabulation equipment testing

Voting Methods and procedure - Polling Place (101.71 (2))
1. Change in polling location >=7 and <= 30 days prior to election

Conducting Elections and Ascertaining the Results - County Canvassing board; Duties (102.141 (2) )
1. Time and place of County Canvassing Board meeting >=48 beforehand

Defined Benefit Retirement Plans
Public officers and Employees: general Provisions - Reporting Standards for Defined benefit retirement
plans or systems (112.664 (2) )
1. Funded ratio of the plan in most recent actuarial valuation
2. Most recent financial statement and actuarial valuation (including link to Division of Retirement
Actuarial Summary Fact Sheet for the plan
3. Side-by-side comparison of the plan's assumed rate of return compared to actual rate of return, %
of cash, equity, bond and alternative investments in plan portfolio for previous 5 years
4. Any charts and graphs of data above

County Government
County Government - County Economic Development Powers (125.045 (4) )
1. Report from Contracted entity doing economic development activities on behalf of the County
detailing how County funds are spent

County Government - Enforcement and amendment of the Florida Building Code and the Florida Fire
Prevention Code; Inspection fees; inspectors; etc. (125.56 (4)(b) )
1. Each type of building permit application
i must be able to submit electronically
1. e-mail PDF
2. Electronic Fill-in form

County Annual Budget - Preparation and adoption of Budget (129.03 (3)(c))


http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0100/Sections/0100.032.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0100/Sections/0100.371.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0101/Sections/0101.5612.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0101/Sections/0101.71.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0102/Sections/0102.141.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0112/Sections/0112.664.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0125/Sections/0125.045.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0125/Sections/0125.56.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0129/Sections/0129.03.html

1. Tentative budget posted >= 2 days before public hearing
2. Final budget posted <= 30 days after adoption

County Annual Budget - Execution and amendment of budget (129.06 (2)(f)2)
1. Posted <=5 days after adoption of amendment

City Government
Formation of Local Governments - Municipal Conversion of independent special districts upon elector-
initiated and approved referendum (165.0615 (6)(b))

1. Elector-initiated municipal incorporation plan

2. Descriptive summary of plan

3. Reference to public places to view the plan

4. Posted on county website if independent district does not have one

Municipalities - Powers (166.021 (8)(d) )
1. Report from Contracted entity doing economic development activities on behalf of the City
detailing how City funds are spent

Municipalities - Fiscal years, budgets, and budget amendments (166.241)
1. Tentative budget must be posted >=2 days before budget hearing (166.241 (3))
2. Final budgeted posted <= 30 days after adoption. (166.241 (3))
3. Amended budget posted <= 5 days after adoption (166.241 (5))
4. If agency has no website, county must post within reasonable amount of time

Pensions
Firefighter Pensions - Board of trustees; members; term of office; meetings; legal entity; costs (175.061

(8)(a)1)

1. Detailed accounting report (if the board has a website)

Municipal Police Pensions - Board of trustees; members; term of office; meetings; legal entity; costs
(185.05 (8)(a)1)
1. Detailed accounting report (if the board has a website)

Special Districts
Uniform Special District Accountability Act - Reports; Budgets; Audits (189.016)

1. Tentative budget posted >= 2 days before hearing and remain for >= 45 days (except WMDs)
(189.016 (4))

2. Final adopted budget must be posted <= 30 days after adoption and remain for >= 2 years (except

WMDs) (189.016 (4))
3. Amended budget must be posted <=5 days after adoption and remain for >= 2 years (189.016 (7))

Uniform Special District Accountability Act - Special Districts; required reporting of information; web-
based public access (189.069)
1. After first full year of creation, must maintain an official website
i Independent special districts maintain a separate website (189.069 (1)(a))



http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0129/Sections/0129.06.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0165/Sections/0165.0615.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0166/Sections/0166.021.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0166/Sections/0166.241.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0166/Sections/0166.241.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0166/Sections/0166.241.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0166/Sections/0166.241.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0175/Sections/0175.061.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0175/Sections/0175.061.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0185/Sections/0185.05.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.016.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.016.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.016.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.016.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.069.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.069.html

ii. Dependent special districts shall be prominently displayed on agency home page (189.069
(1)(b))
iii. Special district website must contain: (189.069 (2)(a))

1. Full legal name of special district

2. Public Purpose

3. The name, official address, official e-mail address, and, if applicable, term and
appointing authority for each member of the governing body of the special district.

4. The fiscal year of the special district.

5. The full text of the special district’s charter, the date of establishment, the
establishing entity, and the statute or statutes under which the special district
operates, if different from the statute or statutes under which the special district was
established. Community development districts may reference chapter 190 as the
uniform charter but must include information relating to any grant of special powers.

6. The mailing address, e-mail address, telephone number, and website uniform
resource locator of the special district.

7. A description of the boundaries or service area of, and the services provided by, the
special district.

8. Alisting of all taxes, fees, assessments, or charges imposed and collected by the
special district, including the rates or amounts for the fiscal year and the statutory
authority for the levy of the tax, fee, assessment, or charge. For purposes of this
subparagraph, charges do not include patient charges by a hospital or other health
care provider.

9. The primary contact information for the special district for purposes of
communication from the department.

10. A code of ethics adopted by the special district, if applicable, and a hyperlink to
generally applicable ethics provisions.

11. The budget of the special district and any amendments thereto in accordance with s.
189.016.

12. The final, complete audit report for the most recent completed fiscal year and audit
reports required by law or authorized by the governing body of the special district.

13. Alisting of its regularly scheduled public meetings as required by s. 189.015(1).

14. The public facilities report, if applicable.

15. The link to the Department of Financial Services’ website as set forth in's. 218.32(1)(g)
to view financial reports,

16. At least 7 days before each meeting or workshop, the agenda of the event, along with
any meeting materials available in an electronic format, excluding confidential and
exempt information. The information must remain on the website for at least 1 year
after the event.

Uniform Special District Accountability Act - Voluntary merger of independent special district (189.074)
1. Proposed joint merger plan, Descriptive summary, Reference to public places to view the plan <=5
days after bodies approve resolution endorsing the proposed merger (189.074 (2) (a) 13 (c) 2)
2. Merger plan, Descriptive summary, Reference to public places to view the plan <=5 days after
bodies approve merger (189.074 (4) (c) 12 (e) 2)

Property Assessments



http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.069.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.069.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.069.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.016.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.015.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=WebSite&URL=0200-0299/0218/Sections/0218.32.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.074.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.074.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0189/Sections/0189.074.html

Assessments - Certificates of Value Adjustment board and property appraiser; extensions on the

assessment rolls (193.122 (2))

1. Post <=1 week after certifying tax rolls

Administrative and Judicial Review of property taxes - Assessment notice; objections to assessments
(194.011 (5)(a)2(b))
1. Uniform policies and procedures manual on Clerks of Circuit Courts website

Property Assessment Administration and Finance - Property Appraiser and tax collectors to submit
budgets to Department of Revenue (195.087 (6))

1. Property appraiser post final budget on official website <= 30 days after adoption

2. Tax collector post final budget on official website <= 30 days after adoption

3. County must have links to tax Collector and Property Appraiser websites

4. If Constitutional officer does not have a website, the County must post

Financial Reports
Financial Matters pertaining to Political Subdivisions - Annual financial reports; local government entities
(218.32 (1)(g))
1. Post a link to Department of Financial Services' website to view submitted annual financial reports
2. County must post link if City does not have a website

Financial Matters pertaining to Political Subdivisions - County fee officers; financial matters (218.35 (4))
1. Clerk of the circuit court budget posted on county website <= 30 days after adoption

Red Light Cameras
State Uniform traffic Control - Mark Wandall Traffic Safety program; administration; report (316.0083

(1)(b)l.c.)

1. Information on a person's right to request a hearing, related court costs, form to request a hearing

Building Permits
Building Construction Standards - permits; applications; issuance; inspections (553.79 (1)(b))
1. Each type of building permit application
i must be able to submit electronically
1. e-mail PDF
2. Electronic Fill-in form

Liens, generally - Notice of Commencement and applicability of lien (713.135 (6)(c) )
1. If accept building permits electronically, access to building permit applications in searchable
format

Website Public Records Notice
Public Record Status of e-mail addresses; agency website notice (668.6076)
1. If your agency operates a web site & uses e-mail, the agency must place conspicuously on the
website:



http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0193/Sections/0193.122.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0194/Sections/0194.011.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0100-0199/0195/Sections/0195.087.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0200-0299/0218/Sections/0218.32.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0200-0299/0218/Sections/0218.35.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0300-0399/0316/Sections/0316.0083.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0300-0399/0316/Sections/0316.0083.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0500-0599/0553/Sections/0553.79.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=Internet&URL=0700-0799/0713/Sections/0713.135.html
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=WebSite&URL=0600-0699/0668/Sections/0668.6076.html

i Under Florida law, e-mail addresses are public records. If you do not want your e-mail
address released in response to a public records request, do not send electronic mail to this
entity. Instead, contact this office by phone or in writing.

Animal Control

Public Nuisances - Lost or Stray dogs and cats (823.151)
1. Public notice of lost or stray dogs and cats <= 48 hours of admission (823.151 (2)(a)3)
2. Shelter location, hours, fees, and return to owner process (823.151 (2)(a)5)

Water Utility
Florida DEP Consumer Confidence Report (CCR) (62-550.824)
1. Community water system serving 100,000+ must post current CCR on Internet
2. Agency may have written agreement to require posting on website in lieu of mailing CCR to all
customers.

Federal Requirements

Water Utility
EPA Consumer Confidence Report (CCR) (Annual Drinking Water Quality Report) (40 CFR 141.155 )

1. Community water system serving 100,000+ must post current CCR on Internet

Electronic Documents
Rehabilitation Act of 1973 Section 504 (29 USC 794)
1. Applicable to recipients of federal funds

Americans with Disabilities Act (28 CFR 35 & 36)
1. Title Il for State and Local Governments (28 CFR 35)
2. Title lll for Public accommodations (28 CFR 36)


http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0800-0899/0823/Sections/0823.151.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0800-0899/0823/Sections/0823.151.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0800-0899/0823/Sections/0823.151.html
https://www.flrules.org/gateway/RuleNo.asp?title=DRINKING%20WATER%20STANDARDS,%20MONITORING,%20AND%20REPORTING&ID=62-550.824
https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=1&SID=4ef8361eb6d21bbf4a3a85a316c18987&ty=HTML&h=L&mc=true&n=pt40.25.141&r=PART#sp40.25.141.o
https://www.ada.gov/2010_regs.htm
https://www.ada.gov/regs2010/titleII_2010/titleII_2010_regulations.htm
https://www.ada.gov/regs2010/titleIII_2010/titleIII_2010_regulations.htm

2020 Preemptions

Bill Number Title Sponsor Description of Preemption Vote Notes Party Line | Final Action
State Preemption of the i
. - Rodriguez
SB 0272 Regulation of Hoisting 0
Equipment hoisting equipment (Dade issue) never considered Failed
Preemption of Local 122
HB 0003 Occupational Grant (M) 145
Licensing licensing of certain occupations 78-40 most Failed
Preemption of Local
SB 1336 K . . Perry
Occupatlonal Licensing licensing of certain occupations 4-0 no Failed
Monuments and :
HB 31 . Hill
— Memorials cannot move war memorials never considered Failed
7-5
. A.M. 10-1
HB 65 Fireworks ! 17.5
Rodriguez
regulatory void 82-34 Mixed Passed
SB 140 Fireworks Hutson regulatory void unanimous No Passed
Preempts local governments from licensing and regulating
hi -| i hibiting local
Home-Based ome-based busmesses,kpro ibiting ?ca :
HB 0537 ) Donalds governments from enacting or enforcing any ordinance, 7-3
Businesses regulation, or policy, or take any action to license or 13-7
otherwise regulate a home-based business. 17-7 Yes Failed
Preempts local governments from licensing and regulating
home-based businesses, prohibiting local
SB 0778 Home-based Businesses |Perry governments from enacting or enforcing any ordinance,
regulation, or policy, or take any action to license or
otherwise regulate a home-based business. never considered Failed
. s Preempts to the state the right to regulate conditions of
HB 0305 Preemption of Conditions Rommel employment; Voids all existing ordinances, regulations, or
of Employment policies of a political subdivision related to conditions of ~ [9-5
employment 10-5 Yes Failed
Preempts to the state the right to regulate conditions of
Emp|0yment employment; Voids all existing ordinances, regulations, or
M Conditions Gruters policies of a political subdivision related to conditions of
employment never considered Failed
HB 1039 Transportation Network Rommel TNC advertisements; luxury ground transportation
I Companies companies (luxury sedans) unanimous No Passed
SB 1352 Transportatlon Brandes TNC advertisements; luxury ground transportation
— Companies companies (luxury sedans) 37-2 No Passed
Preempting the regulation of vacation rentals to the state;
. . prohibiting a local law, ordinance, or regulation from
M Vacation Rentals Fischer allowing or requiring inspections or licensing of vacation 10-5
rentals; preempting the regulation of advertising platforms |8-5
for vacation rentals. 14-9 Yes, plus Rs Failed
Preempting the regulation of vacation rentals to the state;
. . prohibiting a local law, ordinance, or regulation from
M Vacation Rentals Diaz allowing or requiring inspections or licensing of vacation
rentals; preempting the regulation of advertising platforms |8-2
for vacation rentals. 3-2 Mixed Failed
SB 1638 Nicotine Products Flores flavored nicotine never considered Failed
HB 101 Public Construction Andrade retainage 118-1 No Passed
SB 246 Public Construction Hooper retainage 40-0 No Passed
8-5
Florida Drug and Cosmetic 9-6
HB 113 g Roach y
- Act 106
sunscreen and cosmetics 68-47 yes Passed
3-1
Florida Drug and Cosmetic 82
SB172 Bradley 124
Act
sunscreen and cosmetics 25-14 Mixed Passed
95
. T Prevents local governments from imposing fees or charges (10-2
Towing and Immobilizing . oce & posing " chare
HB 133 R McClain on authorized wrecker operators and towing businesses 16-7
Vehicles and Vessels except for general administrative fees that apply 76-41
universally. (3 county carve out) 81-31 Mixed Passed
Prevents local governments from imposing fees or charges
9B 1332 Towing and Immobilizing H on authorized wrecker operators and towing businesses
_—— Vehicles and Vessels ooper except for general administrative fees that apply unanimous
universally. (3 county carve out) 34-5 Mixed Passed
Use of Regulated
HB 151 € Toledo . ' '
Substances Tobacco 21, flavored nicotine never considered Failed
SB 694 Nicotine and Tobacco Mayfield Preempts to the state that the smoking and vaping age be
— Products raised to 21 and older. never considered Failed
Preempts to the state that the smoking age be raised to 21 |10-0
. . for tobacco. Also raises the vaping age to 21, 8-1
Tobacco and Nicotine ) ac ‘ e '
SB 810 Simmons and eliminates delivery sales of tobacco products directly to|17-3
Products consumers. Includes raising the age of purchase for tobacco|34-4
accessories such as hookahs, pipes, and rolling papersto  |99-17
21. 279 Mixed Passed

17


http://flsenate.gov/Session/Bill/2020/272
http://flsenate.gov/Session/Bill/2020/3
http://flsenate.gov/Session/Bill/2020/1336
http://flsenate.gov/Session/Bill/2020/537
http://flsenate.gov/Session/Bill/2020/778
http://flsenate.gov/Session/Bill/2020/305
http://flsenate.gov/Session/Bill/2020/1126
http://flsenate.gov/Session/Bill/2020/1039
http://flsenate.gov/Session/Bill/2020/1352
http://flsenate.gov/Session/Bill/2020/1011
http://flsenate.gov/Session/Bill/2020/1128
http://flsenate.gov/Session/Bill/2020/1638
http://flsenate.gov/Session/Bill/2020/101
http://flsenate.gov/Session/Bill/2020/246
http://flsenate.gov/Session/Bill/2020/113
http://flsenate.gov/Session/Bill/2020/172
http://flsenate.gov/Session/Bill/2020/133
http://flsenate.gov/Session/Bill/2020/1332
http://flsenate.gov/Session/Bill/2020/151
http://flsenate.gov/Session/Bill/2020/694
http://flsenate.gov/Session/Bill/2020/810

Prohibits an agency or local government from responding

M Public Records ROdI’IgUES to a public records request by filing a civil action against the |unanimous
individual or entity making the request. Never heard on Floor no Failed
. Prohibits an agency or local government from responding
M Public Records Perry to a public records request by filing a civil action against the
individual or entity making the request. unanimous No Failed
HB 215 Firefighter Bill of Rights  |Casello
- Firefighter Bill of Rights never considered Failed
SB 620 Firefighter Bill of Rights  [Hooper >0
— Firefighter Bill of Rights 5-0 No Failed
HB 225 Clean Energy Programs Zika PACE programs never considered Failed
SB 824 Clean Energy Programs Hooper PACE programs never considered Failed
Provides that local governments may apply building design
elements to single- and two- family dwellings located in
HB 459 Building Design Overdorf historic districts instead of only dwellings that contribute to
historic districts.
Provides that local governments may apply building design |13-0
elements to single- and two- family dwellings located in 9-2
community redevelopment areas. 22-0 No Failed
Prevents one and two family dwellings from being subject
SB 954 Building Design Perry to aesthetic design zoning requirements such as color,
shape, and orientation of homes except in certain
circumstances such as historical preservation. never considered Failed
Deregulation of
HB 1193 Professions and Ingoglia 12-3,10-2, 23-0, 88-25,
Occupations deregulates certain professions; food truck preemption 103-11 No Passed
p
Deregulation of
M Professions and Albritton deregulates certain professions (compare)
Occupations food truck preemption 8-0, 4-0, 20-1,38-0 No Passed
Supermajority Vote
Required to Impose,
HB 477 q K p' ! Rommel
AUthOI’IZE, or Raise Local amendment to constitution for supermajority vote for tax
Taxes or Fees increases never considered Failed
Private Property Rights
HB 519 Froperty Kig J. Grant o '
Protection Bert Harris Act revisions 10-5,13-8, 11-5, 83-46  |Yes Failed
SB 1766 Growth Management Lee
Bert Harris Act revisions 6-0, 5-0 Failed
HB 637 Impact Fees DiCeglie impact fee reporting requirements 13-1, 12-2, 20-0 Passed
SB 1066 Impact Fees Gruters impact fee reporting requirements 36-0, 81-37 Mixed Passed
HB 647 Recreational Vehicle Drake preempting to the Department of Health the regulatory
- Parks authority for permitting standards 14-0,11-1, 18-0 No Failed
SB 772 Recreational Vehicle Hutson preempting to the Department of Health the regulatory
— Parks authority for permitting standards 5-0, 10-0 No Failed
Legislative Review of
HB 707 & . . Renner
- Occupational Regulations ) ) ‘ .
sunsets occupational regulations 22-1,12-4, 85-29 Mixed Failed
Legislative Review of .
SB 1124 € . . Diaz
- Occupational Regulations ) ) '
sunsets occupational regulations 3-1 Yes Failed
Local Government "
HB 611 L Sabatini
- ACCOUﬂtablhty local lobbyist registration never considered Failed
Local Government
SB 766 L Perry o ) '
Accountablllty local lobbyist registration; linked SB 768 never considered Failed
Legislative Review of Requires that certain requirements must be met before
HB 1155 Proposed Regulation of  [Hage adoption of regulation of unregulated
Unregulated Functions profession/occupation or substantial expansion of
regulation of regulated profession/occupation 13-0, 10-2, 20-1, 98-13  |No Failed
Legislative Review of Requires that certain requirements must be met before
SB 1614 Proposed Regulation of  [Perry adoption of regulation of unregulated
Unregulated Functions profession/occupation or substantial expansion of
regulation of regulated profession/occupation never considered Failed
. . preempt local governments ability from recognizing or
HB 1199 Environmental Protection Ingoglia granting legal rights to plant, body of water or any other
Act part of the natural environment that is not a person or amended into SB
political subdivision 14-1,12-0,13-2 712 Passed
. preempt local governments ability from recognizing or
SB 1382 Environmental Resource Albritton granting legal rights to plant, body of water or any other
Management part of the natural environment that is not a person or amended into SB
political subdivision 4-0 712 Passed
Dissolution of ]
HB 1209 . Fischer
Mumupalmes referendum to dissolve cities 13-0, 15-1 No Failed
Dissolution of
SB 1522 B Broxson ‘ " ) '
Municipalities referendum to dissolve cities never considered Failed
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preempts regulation of stores to the state/DBPR;

HB 1237 Regulation of Pet Stores |Avila ! ) '
establishes regulatory framework never considered Failed
SB 1698 Regulation of Pet Stores Diaz preempts regulation of stores to the state/DBPR;
— establishes regulatory framework TPd twice Failed
Charter schools: pages 37-39 adds teeth to existing
SB 1578 Education Hutson preemption on us permitting charter schools, creates shot
clock, preempts further 5-1 No Failed
Uniform Regulations Supported by Majority Florida Counties
Preemption of Recyclable [Stewart
SB 0182 and Polystyrene Materials allows local ordinances on plastic and foam never considered Failed
Leng|atIV€ proposes amendment that preemptions be passed with
SB 1674 Preemption Farmer 2/3rds majority never considered Failed
Preemption of Firearms
HB 6009 and Ammunition Daley repeals firearm preemption never considered Failed
Preemption of Recyclable
HB 6043 and Polystyrene Materials |Grieco allows local ordinances on plastic and foam never considered Failed
Preemption of Firearms
SB 0134 and Ammunition Taddeo repeals firearm preemption never considered Failed
Preemption of Tree
Pruning, Trimming, and
HB 6077 Removal Eskamani repeals tree preemption never considered Failed
Identification of
Underground paint or marking device or the removal of such marks that
SB 0592 Facilities Pizzo are used to identify underground facilities never considered Failed
paint or marking device or the removal of such marks that
HB 6039 Underground Facilities Duran are used to identify underground facilities never considered Failed
State Preemption of
Firearm and Ammunition
HB 0885 Regulation Polo repeals preemption of firearms on county property never considered Failed
Advanced Well
HB 547 Stimulation Treatment Fitzenhagen  |fracking never considered Failed
Advanced Well
SB 200 Stimulation Treatment Montford fracking unanimous, 5-0 |No Failed
Emotional Support
HB 209 Animals Killebrew bars discrimination, allows licensing unanimous, 116-0|No Passed
Emotional Support 4-1, 10-0, 16-0,40]
SB 1084 Animals Diaz bars discrimination, allows licensing 0 No Passed
Deletes entitlement for a prevailing party to recover
attorney fees and costs incurred in challenging or
defending an enforcement of a local comprehensive plan
SB 250 Development Orders Berman through development orders. never considered Failed
Deletes entitlement for a prevailing party to recover
attorney fees and costs incurred in challenging or
defending an enforcement of a local comprehensive plan
HB 6019 Development Orders Casello through development orders. never considered Failed
Prohibiting a person, party, firm, association, or
corporation from keeping, possessing, importing, selling,
bartering, trading, or breeding for personal use or sale for
SB 906 Prohibited Reptiles Farmer personal use green iguanas or black and white tegu 4-0,5-0 No Failed
Prohibiting a person, party, firm, association, or
corporation from keeping, possessing, importing, selling,
bartering, trading, or breeding for personal use or sale for
HB 1415 Prohibited Reptiles Daley personal use green iguanas or black and white tegu never considered Failed
Deletes provision/preemption prohibiting local
governments from adopting ordinances or rules imposing
SB910 Rent Control Measures  [Torres price controls upon rents. never considered Failed
Deletes provision/preemption prohibiting local
governments from adopting ordinances or rules imposing
HB 6013 Rent Control Measures  |Eskamani price controls upon rents. never considered Failed
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2019 Preemptions

Number Title Sponsor Description of Preemption Vote Notes Party Line Final Action
115-0
HB 453 Micromobility Devices Rep. Toledo e-scooters 32-1 no Passed
Mobility Devices and 115-0
SB 542 Motorized Scooters Sen. Brandes e-scooters 32-1 no Passed
companion passed
13-0
14-1
HB 693 Communications Services Rep. Fischer Small Cell Infrastructure 21-1 no Passed
entitles a party to attorney fees
and costs if the party prevails in
an action challenging a local
government ordinance as 77-34
HB 829 Attorney Fees and Costs Rep. Sabatini preempted 25-14 yes Passed
9-0
4-1
5-2
18-1
34-3
SB 1000 [Communications Services Sen. Hutson Small Cell Infrastructure 96-16 no Passed
Passed
9-3
12-5
14-7
2/3rds requirement for raising ~ |69-44
HB5 Discretionary Sales Tax Rep. DiCeglie taxes via referenda 67-43 yes Passed
. o . Passed
Revises minimum requirements
for adoption of impact fees by 14-0
specified local governments; 22-0
exempts water & sewer 22-0
connection fees from Florida 101-12
HB 207 Impact Fees Rep. Donalds Impact Fee Act. 39-1 no Passed
Revises minimum requirements
for adoption of impact fees by
specified local governments;
exempts water & sewer 5-0
connection fees from Florida 8-0
SB 144 Impact Fees Sen. Gruters Impact Fee Act. 19-0 no Passed
14-0
9-0
20-1
HB 311 Autonomous Vehicles Rep. Fischer line 202 110-0 no Passed
prohibiting_local governments Passed
from_ édo;_)tlng standards or 14-0
specifications that are contrary to
the department standards or 11-0
specifications for permissible use 23-0
Department of of aggregates and materials that |114-1
HB 905 Transportation Rep. Andrade have been certified for use 38-0 no Passed
prohibiting local governments
from adopting standards or
specifications that are contrary to
the department standards or Companion Passed
specifications for permissible use 6-0
Department of of aggregates and materials that [8-0
SB 1044 [Transportation Sen. Albritton have been certified for use 20-0 no Passed
11-7
Community Development and 14-8
HB 7103 |Housing Rep. Fischer affordable housing 72-37 almost Passed
5-0
Community Development and 7-1
SB 1730 Housing Sen. Lee affordable housing (compare) 10-6 no Passed
passed and vetoed
87-23
HB 771 Environmental Regulation Rep. Overdorf plastic straw preemption 24-15 no Passed
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77-36

HB 1159 [Private Property Rights Rep. La Rosa tree trimming/removal 22-16 No Passed
substituted, passed
SB 1400 |Private Property Rights Sen. Albritton tree trimming/removal 22-16 almost Passed
Preemption of Local
HB3 Occupational Licensing Rep. M. Grant licensing of occupations 88-24, died in messages no Failed
14-1
13-1
HB 101 Public Construction Rep. Andrade retainage 18-1 no Failed
passed 2 committees
14-0
11-0
HB 141 Water Quality Improvements |Rep. Fine wastewater discharges no Failed
passed 1 committee
SB 216 Water Quality Improvements |Sen. Gruters wastewater discharges 5-0 no Failed
passed 2 committees
4-0
SB 246 Public Construction Sen. Hooper retainage 5-0 no Failed
Medical Marijuana Retail
SB 154 Facilities Sen. Thurston retail medical marijuana facilities [never heard no Failed
passed floor
13-0
13-0
Local Government Public cost accounting principles; total |19-0
HB 167 Construction Works Rep. Andrade costs of project 105-3 no Failed
Luxury Ground
HB 303 Transportation Companies Rep. Rommel taxes, fees, licenses of LGTC never heard no Failed
Passed 1 committee
SB 432 Employment Conditions Sen. Gruters conditions of employment 3-2 Yes Failed
SB 660 Transportation Sen. Bradley line 302 never heard no Failed
Prohibits an agency or local
government from responding
to a public records request by
filing a civil action against the
individual or entity making the
HB 407 Public Records Rep. R. Rodrigues [request. unanimous no Failed
Medical Marijuana Retail
HB 461 Facilities Rep. Thompson Medical Marijuana Retail Facilities|never heard no Failed
strawregulations |Passed 2 Committees
Preemption of Local 3-1
SB 588 Regulations Sen. Hutson Preempts the regulation of over- [5-0 No Failed
full preemption amended to
Reps. Sabatini, grandfather, moratorium and Passed 1 committee
HB 603 Single-Use Plastic Straws Fine environmental impact study 12-4 yes, 4 of 5 Failed
Agendaed
SB 622 Traffic Infraction Detectors  [Sen. Brandes red light cameras Temporarily Postponed no Failed
Prohibits local government from
carrying forward more than 111
Florida Building Code specified amount of unexpended |14-0
HB 715 Enforcement Rep. Robinson revenue TP in last committee no Failed
Prohibits local government from
carrying forward more than
Florida Building Code specified amount of unexpended |passed 1 committee
SB 1036 |Enforcement Sen. Gruters revenue 5-0 no Failed
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SB 812 Vacation Rentals Sen. Simmons homestead vacation rentals never heard no Failed
Private Property Rights of inspection, licensing, and
SB 824 Homeowners Sen. Diaz occupancy limits On Agenda, TP no Failed
Passed 2 committees
Preemption of Conditions of voids existing conditions of 9-5
HB 847 Employment Rep. Rommel employment 10-5 yes Failed
passed
SB 932 Autonomous Vehicles Sen. Brandes Autonomous Vehicles unanimous no Failed
Passed 3 committees
12-0
29-0
HB 973 Water Quality Improvements |Rep. Payne biosolids and 23-0 no Failed
passed 3 committees
10-5
9-2
HB 987 Public Lodging Establishments|Rep. Grant vacation rentals 13-11 yes and no Failed
HJR 1273 [Legislative Preemption Rep. Goff-Marcil  |supermajority amendment never heard no Failed
companion passed, passed
floor
10-4
various preemptions: plastic 18-6
straws, suncreen, cosmetics, 15-7
HB 1299 |Governmental Powers Rep. Roach alternate power supplies, tobacco|70-41 yes Failed
Comprehensive Emergency emergency management
Management Planning for planning for assisted living
SB 1364 |Assisted Living Facilities Sen. Gruters facilities never heard no Failed
Died on Calendar
10-5
21-2
HB 1383 [Property Rights Rep. J. Grant Bert Harris revision 15-3 no Failed
SB 1720 |Property Rights Sen. Lee Bert Harris revision TP, not considered no Failed
died in messages
9-1
8-2
Tobacco and Nicotine 14-2
SB 1618 |Products Sen. Simmons Tobacco 21 33-6 no Failed
SIR 1698 [Legislative Preemption Sen. Berman supermajority amendment never heard no Failed
Preemption of Local localo governments adopting new
SB 1748 |Regulations Sen. Perry regulations never heard no Failed
passed 1 committee
HB 6003 |Traffic Infraction Detectors Rep. Sabatini red light cameras 12-1 no Failed
Health and Human | preemption of tobacco age limit,
Services nicotine products, dispensing passed 1 committee
HB 7119 [Use of Regulated Substances [Committee devices and marketing 27-2 no Failed
Died on Calendar,
11-4
Deregulation of Professions 8-3
HB 27 and Occupations Rep. Ingoglia building code and professions 18-4 no Failed
Died on Special Order
6-4
Deregulation of Professions amended, 5-0
SB 1640 |and Occupations Sen. Albritton building code and professions 18-0 yes Failed
prohibits local government from
carrying forward more than
Building Construction specified amount of certain Died on Calendar
HB 1333 |Procedures Rep. Payne unexpended funds unanimous 3 committees no Failed
HB 97 Monuments and Memorials  [Rep. Hill Monunment removal never heard no Failed
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SB 288 Monuments and Memorials [Sen. Baxley Monunment removal never heard No Failed
9-5
Preemption of Conditions of voids existing conditions of 10-5
HB 847 Employment Rep. Rommel employment Died in Commerce Yes Failed
Preemption of Conditions of voids existing conditions of
SB 432 Employment Sen. Gruters employment passed 1 committee, 3-2 yes Failed
passed 2 committees, 13-2
HB 723 Fire Protection Systems Rep. Donalds fire inspections 9-3 no Failed
HB 157 Fertilizers Rep. Thompson fertilizer, estuary runoff never heard no Failed
SB 1716 |[Fertilizers Sen. Bracy fertilizer, estuary runoff never heard no Failed
11-2
Revising the process for a local 14-0
government to displace a private 21-0
Displacement of Private waste company in a county or 107-9
HB 1169 [Waste Companies Rep. McClure municipality Died in Messages no Failed
Revising the process for a Tocal
government to displace a private
Displacement of Private waste company in a county or
SB 1572 |Waste Companies Sen. Albritton municipality; TP, not considered no Failed
SB 908 Fire Protection Systems Sen. Hooper fire inspections Died in returning messages no Failed
Local Government Public cost accounting principles; total  [passed 1 committee
SB 806 Construction Works Sen. Perry costs of project 5-0 no Failed
Uniform Regulations Supported by Majority Florida Counties
Preemption of Recyclable and
SB 88 Polystyrene Materials Sen. Stewart repeals plastic/foam bans never heard no Failed
Criminal History Records in felon employment
SB 394 Applications Sen. Farmer requirement never heard no Failed
Criminal History Records in felon employment
HB 667 Applications Rep. Alexander requirement never heard no Failed
Local Regulation of Firearms
SB 1532 |and Ammunition Sen. Rouson allows local gun ordinances never heard no Failed
Preemption of Firearms and
SB 1662 |Ammunition Sen. Taddeo allows local gun ordinances never heard no Failed
Preemption of Recyclable and [Rep. Grieco,
HB 6033 |Polystyrene Materials Eskamani repeals plastic/foam bans never heard no Failed
Local Regulation of Firearms
HB 6061 [and Ammunition Rep. Diamond allows local gun ordinances never heard no Failed
Preemption of Firearms and
HB 6069 |Ammunition Rep. Stark allows local gun ordinances never heard no Failed
Innovation,
Industry, and allows more restrictive local
SB 7012 [Vaping Technology law became law, unanimous no Passed
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2018 Preemptions

Bill Description of
Number TITLE Sponsor Preemption Progress | Floor Vote | PartyLine [Final Action
Prohibition Against 20-2
Contracting with
HB 545 Scrutinized Companies Rep. Fine, Moskowitz [BDS boycott 109-3 no Passed
companion
passed; 14-0
Department of Agriculture department bill; [13-0
HB 553 and Consumer Services Rep. Raburn seed preemption |21-3 Passed
6-0
Department of Agriculture department bill; |[7-0 34-0
SB 740 and Consumer Services Sen. Stargel seed preemption |20-0 116-0 no Passed
Prohibition Against 6-0
Contracting with 8-2
SB 780 Scrutinized Companies Sen. Brandes BDS boycott 16-0 35-1 no Passed
Concealed Weapons or courthouse
SB 134 Firearms Sen. Steube firearms Failed, 4-6 no Failed
SB 176 Traffic Infraction Detectors|Sen. Hutson red light cameras [never heard Failed
Appropriations
Committee, Fischer, 13-0
HB 353 Autonomous Vehicles Brodeur AV preemption |20-0 Failed
Concealed Weapons or courthouse
HB 383 Firearms Reps. Byrd, White firearms withdrawn Failed
SB 548 Traffic Infraction Detectors|Sen. Campbell never heard Failed
passed 1
committee,
no floor
hearing, 13-1
HB 773 Vacation Rentals Rep. La Rosa Failed
cannot limitor |13-1
prevent bike 23-0
HB 1033 |Bicycle Sharing Rep. Toledo share 114-0 no Failed
Medical Marijuana Retail
HB 1053 |Facilities Rep. DuBose never heard Failed
4-3
4-3
7-6
companion
Election Dates for municipal died on
SB 1262 |Municipal Office Sen. Hutson election dates calendar Failed
heard in one
cannot limitor |committee, 8-
prevent bike 2
SB 1304 |Bicycle Sharing Sen. Young share Failed
Medical Marijuana Retail
SB 1336 |[Facilities Sen. Thurston never heard Failed
passed 2
grandfather, committee,
preemption, 4-2
uniform 9-1
SB 1400 |Vacation Rentals Sen. Steube regulations’ yes before CS (Failed
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HB 1433 |Racing Animals Rep. Byrd greyhound racing|never heard Failed
lobbyist
SB 1534 [Government Integrity Sen. Mayfield registration never heard Failed
grandfather,
preemption,
uniform
SB 1640 |Vacation Rentals Sen. Simmons regulations’ 4-2 as CS yes before CS (Failed
SB 1774 |Greyhound Racing Sen. Rader greyhound racing|never heard Failed
local recycling
redemption
Beverage Container program
SB 1856 |Deposits Sen. Rader preemption never heard Failed
yes in
16-10 committee, no
HB 6001 |Traffic Infraction Detectors|Rep. Avila, Ingoglia red light cameras 83-18 on floor Failed
Local Government Ethics lobbyist Died in
HB 7003 |Reform Rep. Metz registration Senate 100-2 no Failed
Uniform Regulations Supported by Majority Florida Counties
6-0
8-0
allows county to |died in 10-1
SB 562 Regulation of Smoking Sen. Mayfield regulate parks messages 36-1 no Failed
allows county to
HB 627 Regulation of Smoking Rep. Altman regulate parks never heard Failed
SB 1014 |Recyclable Materials Sen. Stewart Failed
Aucxiliary Containers,
Wrappings, and
Disposable Plastic Bags
Used by Retail
HB 6039 |Establishments Rep. Richardson Failed
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2017 Preemptions

Bill
Number TITLE Sponsor Description of Preemption Progress | Floor Vote | Party Line | Final Action
Government
Transportation Network |Accountability passed; 14-1 [115-0
HB 221 Companies Committee Uber/Lyft 21-1 36-1 no Passed
exemption from local business taxes
for veterans, active servicemembers
spouses, individuals who receive
public assistance, low income
individual, business owners of the
SB 330 Local Business Taxes Rep. Steube above classes Passed
7-2
Transportation Network 9-0
SB 340 Companies Sen. Brandes Uber/Lyft 10-1 115-0 no Passed
became law;
13-0
corporate logos and gas station 23-0 119-0
HB 1021 |Construction Rep. Avila signs; painting permits 29-0 116-0 Passed
6-0
corporate logos and gas station 7-1
SB 1312 [Construction Sen. Perry signs; painting permits 17-0 34-2 no Passed
Careers and died in
Local Regulation Competition commerce;
HB 17 Preemption Subcommittee 9-6 yes, plus 1 R [Failed
Traffic Infraction died in
SB 178 Detectors Sen. Artiles red light cameras committee 2-2 no Failed
7-3
5-3
SB 188 Vacation Rentals Sen. Steube 11-1 mostly Failed
SB 320 Dogs in Vehicles Sen. Steube dogs in vehicles; tethering never heard Failed
Compassionate Use of 7-0
Low-THC Cannabis and marijuana and med. Marijuana 6-1 no's on both
SB 406 Marijuana Sen. Bradley treatment centers 15-1 31-7 sides Failed
died on
calendar;
9-6
Commerce 9-6 yes plus
HB 425 Vacation Rentals Committee 17-11 63-56 some Rs Failed
HB 627 Dogs in Vehicles Rep. Moskowitz dogs in vehicles; tethering never heard Failed
Traffic Infraction
SB 630 Detectors Sen. Campbell red light cameras never heard Failed
Regulation of
Commerce, Trade, and
SB 1158 [Labor Sen. Passidomo super preemption on trade never heard Failed
SB 1388 [Medical Cannabis Sen. Artiles medical cannabis for MMTCs never heard Failed
14-1
16-8
Regulation of cultivation, processing, [14-4
Medical Use of and delivery of marijuana by medical|105-9
HB 1397 [Marijuana Rep. Rodrigues marijuana treatment centers 99-16 no Failed
Medical Use of
SB 1666 |Marijuana Sen. Braynon Il marijuana mmtc never heard Failed
Medical Use of
SB 1758 |Marijuana Sen. Grimsley marijuana mmtc never heard Failed
13-1
Traffic Infraction 20-7
HB 6007 |Detectors Rep. Avila, Ingoglia red light cameras 16-3 91-22 no Failed
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Uniform Regulations Supported by Majority Florida Counties

expressly allows regulation of

SB 1516 |Vacation Rentals Sen. Rader vacation rentals never heard
expressly allows regulation of
HB 6003 |Vacation Rentals Rep. Richardson vacation rentals never heard

Failed

Failed
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2016 Preemptions

Bill Final
Number Title Sponsor Description of Preemption | Vote Notes | Party Line Action
HB 59 Agritourism 113-0 Yes Passed
SB 86 Scrutinized Companies [Sen. Negron 112-2 No Passed
HB 221 Health Care Services |Rep. Trujillo Balance Billing 118-1 No Passed
SB 304 Agritourism Sen. Stargel 35-0 No Passed
cultivation and processing of
medical cannabis or low-THC
Medical Use of Rep. Gaetz, cannabis by dispensing 28-11
HB 307 Cannabis Edwards organizations 99-16 No Passed
cultivation and processing of
medical cannabis or low-THC [substituted
Medical Use of cannabis by dispensing companion
SB 460 Cannabis Sen. Bradley organizations passed No Passed
Companion
passed
SB 516 Special Districts Sens. Ring, Gaetz (compare) No Passed
118-0
HB 589 Environmental Control |[Rep. Pigman 38-0 No Passed
Retail Sale of 17-0
HB 691 Dextromethorphan Rep. Broxson sale of dextromethorphan Substituted No Passed
Prohibits local enforcement
agencies from requiring
payment of any additional
fees, charges, or expenses
associated with providing
proof of licensure as a
contractor, recording a
contractor license, or
providing or recording substituted
evidence of workers’ companion
compensation insurance passed, HB
SB 704 Building Codes Sen. Hutson covered by a contractor 535 No Passed
Companion
passed
HB 745 Special Districts Rep. Nunez (compare) No Passed
37-0
HB 749 Agriculture Rep. Raburn feed or feedstuff 115-0 No Passed
Prohibits counties &
municipalities from levying
special assessments on certain
Special Assessments agricultural lands for fire 37-0
HB 773 on Agricultural Lands [Rep. Albritton protection services 114-0 No Passed
Retail Sale of 115-2
SB 938 Dextromethorphan Sen. Benacquisto |sale of dextromethorphan 39-1 No Passed



http://flsenate.gov/Session/Bill/2016/59
http://flsenate.gov/Session/Bill/2016/86
http://flsenate.gov/Session/Bill/2016/221
http://flsenate.gov/Session/Bill/2016/304
http://flsenate.gov/Session/Bill/2016/307
http://flsenate.gov/Session/Bill/2016/460
http://flsenate.gov/Session/Bill/2016/516
http://flsenate.gov/Session/Bill/2016/589
http://flsenate.gov/Session/Bill/2016/691
http://flsenate.gov/Session/Bill/2016/704
http://flsenate.gov/Session/Bill/2016/745
http://flsenate.gov/Session/Bill/2016/749
http://flsenate.gov/Session/Bill/2016/773
http://flsenate.gov/Session/Bill/2016/938

Substituted

Department of companion
Agriculture and polystyrene; feed and passed, HB
SB 1010 |Consumer Services Sen. Montford feedstuffs 7007 No Passed
Substituted
companion
passed, HB
SB 1052 |Environmental Control [Sen. Hays 589 No Passed
Companion
passed HB
SB 1310 |Agriculture Sen. Hutson feed or feedstuff 535,HB 431 [No Passed
113-0
HB 1361 [Growth Management |Rep. La Rosa DRIs 34-2 No Passed
Substituted
companion
passed, HB
SB 1442 |Balance Billing Sen. Garcia 221, HB 1175 [No Passed
Prohibiting counties and
municipalities from levying
special assessments on certain |Substituted
agricultural lands for the companion
Special Assessments provision of fire protection passed, HB
SB 1664 |on Agricultural Lands [Sen. Stargel services 773 No Passed
Department of Agriculture and
Agriculture and Natural Resources |[polystyrene; feed and 110-4, HB 749
HB 7007 [Consumer Services Subcommittee feedstuffs passed No Passed
matters regarding the
licensure and regulation of
cultivation and processing
Medical Use of Low- facilities, including the location
HB 63 THC Cannabis Rep. Steube of such facilities withdrawn No Failed
HB 79 Local Tax Referenda  |Rep. Artiles 92-22 Mixed Failed
remove county's authority to [Died on
HB 165 County Officers Sen. Artiles choose certain county officers |Calendar No Failed
Traffic Infraction
SB 168 Detectors Sen. Brandes 4-3 Yes Failed
Transportation
HB 175 Network Companies |Rep. Gaetz Withdrawn No Failed
Reps. Van Zant,
HB 181 Public Works Tobia contractor seeking bid TP on Floor  |Yes Failed
Regulation of Oil and |Rep. Rodrigues,
HB 191 Gas Resources Pigman fracking 73-45 Yes Failed



http://flsenate.gov/Session/Bill/2016/1010
http://flsenate.gov/Session/Bill/2016/1052
http://flsenate.gov/Session/Bill/2016/1310
http://flsenate.gov/Session/Bill/2016/1361
http://flsenate.gov/Session/Bill/2016/1442
http://flsenate.gov/Session/Bill/2016/1664
http://flsenate.gov/Session/Bill/2016/7007
https://flcounties-my.sharepoint.com/personal/jscala_fl-counties_com/Documents/Bill%20Tracking/flsenate.gov/Session/Bill/2016/63
http://flsenate.gov/Session/Bill/2016/79
http://flsenate.gov/Session/Bill/2016/165
http://flsenate.gov/Session/Bill/2016/168
http://flsenate.gov/Session/Bill/2016/175
http://flsenate.gov/Session/Bill/2016/181
http://flsenate.gov/Session/Bill/2016/191

Died in

Returning
Messages
HB 315 Medical Examiners Fee|Rep. Roberson prohibition of fees No Failed
9-10
Regulation of Qil and failed in
SB 318 Gas Resources Sen. Richter fracking approps Yesand Rs |Failed
SB 348 Vacation Rentals Sen. Altman Never heard |No Failed
Transportation
HB 509 Network Companies |Rep. Gaetz, Grant 108-10 No Failed
Reps. Renner, Died on
HB 517 COPCNs Campbell Calendar No Failed
Died in
Nonresidential Farm Committee
SB 544 Buildings Sen. Dean No Failed
SB 598 Public Works Sen. Brandes Died 2-3 No Failed
Died in
returning
Messages
SB 620 Medical Examiners Sen. Grimsley Medical Examiners Fee 102-15 No Failed
4-1
Died in
SB 648 County Officers Sen. Hutson committee No Failed
mandates local government
compliance with “voluntary”
ICE detainer requests; creates
new causes of action again
government officials; requires |Died in
Federal Immigration jails to absorb costs associated |Messages
HB 675 Inforcement Rep. Metz with incarcerating detainees. [80-38 Yes Failed
SB 742 COPCNs Sen. Hutson Died in Rules |Almost Failed
Nonresidential Farm
HB 841 Buildings Rep. Van Zant Never heard [No Failed
licensure and regulation of
cultivation, processing, and
cultivation and processing
SB 852 Medical Marijuana Sen. Brandes facilities Never heard [No Failed
mandates local government
compliance with “voluntary”
ICE detainer requests; creates
new causes of action again
government officials; requires
Federal Immigration jails to absorb costs associated
SB 872 Inforcement Sen. Bean with incarcerating detainees. |Never heard |No Failed



http://flsenate.gov/Session/Bill/2016/315
http://flsenate.gov/Session/Bill/2016/318
http://flsenate.gov/Session/Bill/2016/348
http://flsenate.gov/Session/Bill/2016/509
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http://flsenate.gov/Session/Bill/2016/544
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4-2 Died in

SB 1100 |Local Tax Referenda [Sen. Brandes discretionary surtax referenda |Committee Yes Failed
prohibits municipalities from
levying special assessments in
SB 1114 |Special Assessments [Sen. Hutson certain instances. Never heard [No Failed
Transportation
Network Company Died on
SB 1118 |Insurance Sen. Simmons TNC insurance regulations Calendar No Failed
licensure and regulation of
Medical Use of cultivation and processing
HB 1183 [Marijuana Rep. Wood facilities Never heard [No Failed
Precludes a local government
from preventing a private
company from listing
separately on the company’s
invoice for solid waste
collection, disposal, or
recycling any governmental Died on
SB1192 |Waste Management ([Sen. Hays taxes or fees Calendar No Failed
Died in
Messages
HB 1195 |Technology Rep. Grant 110-1 No Failed
HB 1387 [Waste Management |Sen. Brandes Never heard [No Failed
Died in
Appropriation
SB 1430 |Technology Sen. Brandes s No Failed
Died in
Traffic Infraction Messages
HB 4027 [Detectors Rep. Artiles 88-33 Almost Failed
Died in
Messages,
Companion
passed HB
SB 7000 |Growth Management |Rules DRIs 1361 No Failed
mandate local governments
issue competitive bid for 3d
party debt collector with
specific business model if
Local Government certain debt thresholds are 9-9 in State
HB 7009 [Capital Recovery Rep. B. Cortes exceeded. Affairs Yesand Rs |Failed
Died in
Election Dates for Requiring municipal elections [Messages
HB 7059 [Municipal Office Rep. Caldwell to be held on certain dates 70-47 Yesand Rs  |Failed

Uniform Regulations Supported by Majority Florida Counties



http://flsenate.gov/Session/Bill/2016/1100
http://flsenate.gov/Session/Bill/2016/1114
http://flsenate.gov/Session/Bill/2016/1118
http://flsenate.gov/Session/Bill/2016/1183
http://flsenate.gov/Session/Bill/2016/1192
http://flsenate.gov/Session/Bill/2016/1195
http://flsenate.gov/Session/Bill/2016/1387
http://flsenate.gov/Session/Bill/2016/1430
http://flsenate.gov/Session/Bill/2016/4027
http://flsenate.gov/Session/Bill/2016/7000
http://flsenate.gov/Session/Bill/2016/7009

repeals preemption on

SB 1554 [Regulation of Smoking |Sen. Altman smoking regulations

allows local regulations on
SB 1598 [Vacation Rentals Sen. Margolis vacation rentals

allows local regulations on
HB 4045 [Vacation Rentals Rep. Richardson vacation rentals

Repeals preemption to state
HB 4063 [Regulation of Smoking |Rep. Moraitis of regulation of smoking



http://flsenate.gov/Session/Bill/2016/1554
http://flsenate.gov/Session/Bill/2016/1598
http://flsenate.gov/Session/Bill/2016/4045
http://flsenate.gov/Session/Bill/2016/4063

2015 Preemptions

Bill Final
Number Title Sponsor Description of Preemption | Vote Notes [ Party Line Action
Substituted
repealed working group to companion
Commerce and |study preemption of passed, HB
SB 7002  [Workforce Services Tourism employment benefits 7019 No Passed
Economic
Development and|repealed working group to
Tourism study preemption of 111-0
HB 7019 |Workforce Services Subcommittee employment benefits 38-0 No Passed
licensure and regulation of
cultivation and processing
Medical Use of facilities, including locations of
SB 528 Marijuana Sen. Brandes marijuana Never heard [No Failed
Single-Sex Public passed 2
HB 583 Facilities Rep. Artiles single-sex public facilities committees |Yes Failed
licensure and regulation of
cultivation and processing
Medical Use of Rep. Steube, facilities, including locations of
HB 683 Marijuana Wood marijuana Never heard [No Failed
Rep. Moraitis,
HB 735 Vacation Rentals Mayfield minimum stay requirement Never heard [No Failed
Transportation prohibition on local tax, fees, Died on
HB 817 Network Companies Rep. Gaetz licenses calendar Yes Failed
SB 1344  |Vacation Rentals Sen. Altman minimum stay requirement Never heard [No Failed
SB 1510 |Regulation of Weapons |Sen. Altman weapons and ammuninition Never heard [No Failed
Traffic Infraction
HB 4025 |Detectors Rep. Artiles red light cameras Never heard [No Failed
Regulation of Firearms repeals state preemption of
HB 4047 |and Ammunition Rep. Williams firearms Never heard [No Failed
Regulated cultivation and processing Died on
SB 7066 [Low-THC Cannabis Industries facilities calendar No Failed
Conscience Protection |Health and Died in
for Actions of Private  [Human Services | child-placing agency's exercise [messages, 75-
HB 7111 |Child-Placing Agencies |Committee of authority 38 Yes Failed
Uniform Regulations Supported by Majority Florida Counties
Public Lodging and
Public Food Service
Establishment
HB 385 Inspections Rep. Antone ?
Public Food Service
Establishment
SB 470 Inspections Sen. Sobel ?
Public Lodging
Establishments &
Public Food Service removes preemption of lodging
HB 4015 |Establishments Rep. Campbell and food establishments
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2014 Preemptions

Bill Description of
Number Title Sponsor Preemption Vote Notes | Party Line |Final Action
Tobacco and Nicotine [Rep. Artiles, tobacco and nicotine Companion
HB 169 Product Regulation Renuart products passed no Passed
Companion
fueling assistance to passed, HB
HB 185 Gasoline Stations Rep. Danish motor vehicle operators |7005 no Passed
Tobacco and Nicotine tobacco and nicotine 117-0
SB 224 Product Regulation Sen. Benacquisto  [products, advertising 37-0 no Passed
financial lending activities
including lending interest
rates, reporting 118-0
SB 1012 [Financial Services Sen. Richter requirements 38-0 No Passed
companion
fueling assistance to passed, HB
SB 1184 [Gasoline Stations Sen. Brandes motor vehicle operators |7005 No Passed
revises the local
government requirements |companion
for overseeing and passed, SB
HB 1237 |Special Districts Rep. Metz reviewing special districts |1632 No Passed
revises the local
government requirements
for overseeing and 38-0
SB 1632 ([Special Districts Sen. Stargel reviewing special districts |115-0 No Passed
Transportation and
Highway Safety air or vacuum 37-0
HB 7005 |Transportation Subcommittee supply/pricing 106-3 No Passed
Regulation of Knives
SB 458 and Weapons Sen. Altman knives and weapons never heard |no Failed
HB 553 Traffic Control Devices [Rep. McBurney intersection tickets? never heard [no Failed
Residency of
Candidates and Public passed 1
HB 571 Officers Rep. Rodrigues elected officials residences|committee no Failed
Died in
Government bid vendor prefernces; Appropriation
SB612 Contracting Sen. Hays florida businesses S no Failed
Companion
passed
Environmental water well construction (without
HB 703 Regulation Rep. Patronis permitting regulations preemption) |yes Failed
wage theft ordinances Died on
SB 926 Wage Theft Sen. Simpson after 1/1/14 Calendar Yes Failed



http://flsenate.gov/Session/Bill/2014/169
http://flsenate.gov/Session/Bill/2014/185
http://flsenate.gov/Session/Bill/2014/224
http://flsenate.gov/Session/Bill/2014/1012
http://flsenate.gov/Session/Bill/2014/1184
http://flsenate.gov/Session/Bill/2014/1237
http://flsenate.gov/Session/Bill/2014/1632
http://flsenate.gov/Session/Bill/2014/7005
http://flsenate.gov/Session/Bill/2014/458
http://flsenate.gov/Session/Bill/2014/553
http://flsenate.gov/Session/Bill/2014/571
http://flsenate.gov/Session/Bill/2014/612
http://flsenate.gov/Session/Bill/2014/703
http://flsenate.gov/Session/Bill/2014/926

Local Regulation of wage theft ordinances Died in
HB 957 Wage Theft Rep. Combee after 1/1/14 committee Yes Failed
prohibit local laws
granting additional
powers to a CDD created
under part Il except those
codifying powers Died on
HB 1129 |Special Districts Rep. Caldwell approved by the voters Calendar No Failed
Environmental Development of Regional |Died in
SB 1464 [Regulation Sen. Simpson Impact? committee No Failed
all matters of gaming,
except occupational
SPB 7052 [(Gaming Gaming licenses Workshopped|No Failed

Uniform Regulations Supported by Majority Florida Counties

Regulation of Firearms

allowing ordinances on

HB 305 and Ammunition Rep. Waldman county property

Florida Clean Indoor Air playgrounds and restricted
HB 309 Act Rep. Edwards smoking zones

Florida Clean Indoor Air playgrounds and restricted
SB 342 Act Sen. Bradley smoking zones

Regulation of Firearms allowing ordinances on
SB 492 and Ammunition Sen. Margolis county property
SB 578 Domestic Partners Sen. Sobel

allows nutritional content

Public Food Service and

Establishment marketing of foods
HB 1303 |Inspections Rep. Edwards regulation



http://flsenate.gov/Session/Bill/2014/957
http://flsenate.gov/Session/Bill/2014/1129
http://flsenate.gov/Session/Bill/2014/1464
http://flsenate.gov/Session/Bill/2014/7052
http://flsenate.gov/Session/Bill/2014/305
http://flsenate.gov/Session/Bill/2014/309
http://flsenate.gov/Session/Bill/2014/342
http://flsenate.gov/Session/Bill/2014/492
http://flsenate.gov/Session/Bill/2014/1303

2013 Preemptions

Bill Description of
Number Title Sponsor Preemption Vote Notes | Party Line |Final Action
Prohibition of Electronic  |Trujillo and 108-7
HB 155 Gambling Devices Patronis sweepstakes 36-4 Passed
study to determine
preemption of employment
HB 655 Employment Benefits Rep. Precourt benefits 76-41 yes Passed
Substituted,
Prohibiting a political companion
subdivision from requiring |passed
Regulation of Family or or otherwise regulating 6-3
Medical Leave Benefits for family or medical leave 6-3
SB 726 Employees Sen. Simmons benefits for employees 13-6 yes Passed
Communications Services repeals local CST, legislative
HB 303 Tax Rep. Grant offset never heard no Failed
Preference in Award of 11-2
HB 307 Governmental Contracts |Rep. Tobia local ordinances on bids died no Failed
Preference in Award of
SB 684 State Contracts Sen. Hays local ordinances on bids 6-2 no Failed
prohibits state or political
subdivisions from
implementing health care
exchange under PPACA or
imposing penalties that
violate public policy set
HB 861 Health Care Rep. Van Zant forth in this act never heard no Failed
died on
regulation of the licensure, |calendar,
activity, and operation of  [companion
pharmacies and passed
SB 966 Health Care Sen. Bean pharmacists no Failed
died in
messages
71-45
HB 1125 |Employers and Employees |Rep. Goodson wage theft yes Failed
regulation of the licensure, |Died in House
Provision of Health Care activity, and operation of  |[Messages
with Controlled pharmacies and 37-0
SB 1192 |Substances Sen. Grimsley pharmacists no Failed
Died on
Calendar
5-1
moved to
calendar
SB 1216 |Employers and Employees [Sen. Bradley wage theft no Failed
13-0
26-0
17-0
prohibits adopting any 113-0
mandatory sprinkler Died in Senate
HB 1245 |Building Construction Rep. Davis provisions Messages no Failed



http://flsenate.gov/Session/Bill/2013/155/?Tab=Analyses
http://flsenate.gov/Session/Bill/2013/655
http://flsenate.gov/Session/Bill/2013/726
http://flsenate.gov/Session/Bill/2013/303
http://flsenate.gov/Session/Bill/2013/307
http://flsenate.gov/Session/Bill/2013/684
http://flsenate.gov/Session/Bill/2013/861
http://flsenate.gov/Session/Bill/2013/966
http://flsenate.gov/Session/Bill/2013/1125
http://flsenate.gov/Session/Bill/2013/1192
http://flsenate.gov/Session/Bill/2013/1216
http://flsenate.gov/Session/Bill/2013/1245

Communications Services

repeals local CST, legislative

SB 1422 |Tax Sen. Richter offset never heard no Failed
Uniform Regulations Supported by Majority Florida Counties
allowing local governments
Concealed Weapons and to regulate firearms at
HB 97 Firearms Rep. Powell public/government facilities |never heard no Failed
Authorizes municipalities &
Florida Clean Indoor Air counties to restrict smoking
HB 141 Act Rep. Cummings on certain properties withdrawn no Failed
SB 196 Domestic Partners Sen. Sobel Failed
Authorizes municipalities &
Florida Clean Indoor Air counties to restrict smoking |10-0
SB 258 Act Sen. Bradley on certain properties 6-3 Failed
allowing local governments
Concealed Weapons and to regulate firearms at
SB 374 Firearms Sen. Braynon |l public/government facilities |never heard no Failed
Regulation of Smoking by allowing local governments
Municipalities and to regulate smoking on
HB 439 Counties Rep. Hager outdoor property never heard no Failed
county or municipality may
regulate possession of
firearms on property owned
Regulation of Firearms and by such municipality or
HB 993 Ammunition Rep. Waldman county. never heard no Failed
municipalities and counties
of this state may regulate
the field of firearms and
ammunition, including the
purchase, sale, transfer,
taxation, manufacture,
ownership, possession,
storage, and transportation
Regulation of Firearms and of firearms and
SB 1018 [Ammunition Sen. Ring ammunition, never heard no Failed



http://flsenate.gov/Session/Bill/2013/1422
http://flsenate.gov/Session/Bill/2013/97
http://flsenate.gov/Session/Bill/2013/141
http://flsenate.gov/Session/Bill/2013/258
http://flsenate.gov/Session/Bill/2013/374
http://flsenate.gov/Session/Bill/2013/439
http://flsenate.gov/Session/Bill/2013/993
http://flsenate.gov/Session/Bill/2013/1018
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Preface

For over 80 years, the Florida Association of Counties (FAC) has represented the diverse interests
of Florida’s counties, emphasizing the importance of protecting home rule — the concept that communities
and their local leaders should make the decisions that impact their community.

FAC is the only association representing Florida's counties — bringing together the collective
experience and knowledge of 377 county commissioners and supported by thousands of county
professional staff. FAC provides the cohesive platform that enables county officials and staff to speak
with a unified voice on behalf of all Floridians. Through FAC, counties are better able to serve not only
their communities, but the entire state of Florida.

Throughout the state, Florida’s counties perform vital public services such as public safety, fire
and emergency medical services, jails, parks, libraries, healthcare, growth management, economic
development, and road to name a few. To better understand these services FAC has put together the
Florida County Government Guide, to serve as a handbook that will explain the basic elements of county
governance, administration, policy making, and budgeting to elected officials, staff, students and scholars,
the media and the public.

This Guide includes chapters on all aspects of Florida county government, including Florida’s
history, county government structure, leadership and management, budgeting methods and strategies,
economic development and growth management, human resources, purchasing and contracting, health
and safety, and infrastructure.

FAC would foremost like to express appreciation to the Florida Counties Foundation (FCF) and
the University of Florida Institute of Food and Agricultural Sciences (IFAS) Extension Services for
sponsoring this project. It has been a desire for a long time to publish this type of book, and FAC is so
grateful for their support. FAC would also like to thank its partner in creating this Guide, the John Scott
Dailey Florida Institute of Government at Florida State University. The Institute worked with FAC to
select expert contributors for each of the chapters and provided the editing and layout services. The
Institute has been serving governments and related organizations in Florida since 1981, and has worked
diligently to link the expertise and resources of the state university system as well as the private sector to
meet the needs of government and non-profit organizations.

FAC is so grateful for each of the contributing authors to this Guide, without whom this
collection of technical and practical wisdom would not have been possible. Contributors came from
across the state, and included faculty, county government leaders, department managers, attorneys, and
FAC staff. Please see the full listing of the authors on the following pages.

A publication like this cannot come together without a good plan and much guidance from our
county experts. Our sincere thanks goes out to the Florida County Government Guide Steering Committee
who provided insight into the design and content of the Guide and who reviewed to ensure its accuracy
and relevance.

Throughout the process of writing, compiling and editing these chapters, all involved were
reminded of the complexity in which county leaders must function. It is our hope that this explanation of
the fundamentals of county government is a critical resource that helps leaders and others more fully
understand the importance of a well-managed county government. It is also our hope that this manual
provides insight on the changing political environment in Florida.






Contributing Authors

The following experts contributed to the 2018 update of the Florida County Government
Guide:

Rodney L. Clouser is Professor and Associate Chair, Food and Resource Economics
Department, University of Florida. Dr. Clouser received his Ph.D. in agricultural economics from Purdue
University in 1979 and prior to joining the University of Florida faculty in 1981 served two years as the
state economist in Indiana during the terms of governors Bowen and Orr. In Florida, Dr. Clouser has
served as staff to Governor Bob Graham’s Taskforce on the “Future of Agriculture in Florida”, advised
state agencies, and testified on numerous occasions to Florida Senate and House Committees. Clouser
also is a Senior Fellow with the Florida Association of Counties (FAC) and conducts local government
training for county commissioner certification programs.

Virginia “Ginger” Delegal is the Executive Director of the Florida Association of Counties and
is an honors graduate of the Mercer University School of Law and a summa cum laude graduate of Salem
College in North Carolina. She spent the first 10 years of her legal career in private practice with Nabors,
Giblin & Nickerson where she was a shareholder and a member of the General Governmental Law
Group. As a part of that group, Ms. Delegal’s practice represented local governments primarily on issues
of finance and tax, home rule, and other constitutional matters. Ms. Delegal continued her close
relationship with local governments by joining the team at the Florida Association of Counties as General
Counsel in April of 2003. At the Association, Ms. Delegal continued her advocacy on matters of home
rule, governance structures, finance and tax, constitutional law, and ethics in the legislative and judicial
arenas. In 2017, Ms. Delegal became the Association’s Executive Director. Ms. Delegal is a frequent
speaker and author on topics of interest to the local government community in Florida and has taught a
fundamental class on the U.S. Constitution at Tallahassee Community College. Ms. Delegal is a member
of the Florida Bar and the State Bar of Georgia.

Ed Dion is a graduate of the University of Miami's College of Law and a graduate of the
University of Pennsylvania. After serving as the General Counsel of the Broward County Sheriff's Office
since 2004, Mr. Dion joined Nabors, Giblin & Nickerson, P.A. as a shareholder in October 2007. Mr.
Dion previously served as Broward County Attorney from 1999 through 2004; as General Counsel for the
Florida Department of Labor from 1994 through 1999; as Deputy General Counsel for the Florida
Department of Labor from 1987 through 1994; and was in private practice specializing in real estate and
litigation from 1979 through 1987. Mr. Dion has represented and advised state and local government
entities since 1987, including before the Florida Legislature, state and federal courts, and administrative
agencies. Mr. Dion's area of practice includes employment law, legislative consulting, local government
law, and litigation and appellate law. He is admitted to practice in the Courts of Florida and in the United
States District Courts for the Middle and Southern Districts of Florida, the United States Court of Appeals
for the Eleventh Circuit, and the United States Supreme Court. Mr. Dion is a former Executive Counsel
Member of the City, County and Local Government Law Section of the Florida Bar, and received the
Section’s Legal Ethics and Professionalism Award in 2006. He has often lectured on the subject of ethics
before the Florida Association of County Attorneys and the City, County, Local Government Section of
the Florida Bar.

Dena Hurst provides technical assistance and training for local governments through the Florida
Institute of Government. Dena also teaches social and political philosophy at Florida State University,



where she has been nominated for an excellence in teaching award. She writes, consults, lectures, and
provides individual coaching and guidance in the areas of leadership, governance, process improvement,
performance management, and change. She as compiled and edited several books on local government,
including Florida Politics: Ten Media Markets, One Powerful State. Dena recently published her first
book on leadership (with co-author Ray Jorgensen): Oracle of the Obvious: Secrets of Common Sense
Leadership (2010). Dena has a Ph.D. in philosophy from Florida State University and a B.A. in
economics from Stetson University. She also volunteers for the Florida Association for Volunteer Action
in the Caribbean and Americas (FAVACA); in May 2009, she was named FAVACA’s Volunteer of the
Year and currently serves as the organization’s treasurer.

Aubrey Jewett received his Ph.D. from Florida State University. He is currently Associate
Professor of Political Science at the University of Central Florida. His main research and teaching
interests are in American national, state and local politics with a special emphasis on Florida. Dr. Jewett
has published numerous journal articles, book chapters and scholarly books. Professor. Jewett is coauthor
of Politics in Florida (now in its 4™ edition) and of Political Rules of the Road. He authored the chapter
on Central Florida politics in the edited volume Florida Politics: Ten Media Markets, One Powerful
State. Jewett’s research on Florida’s 2012 redistricting can be found in The Political Battle over
Congressional Redistricting and in Jigsaw Puzzle Politics in the Sunshine State. Professor Jewett received
the Leon Weaver Award for his study of ballot invalidation in Florida during the 2000 presidential
election. He was selected and served as an American Political Science Association Congressional Fellow
in Washington DC, is former President and current Treasurer of the Florida Political Science Association,
and is co-founder of the Lou Frey Institute of Politics and Government at UCF. Dr. Jewett has won
numerous awards for teaching, advising and service excellence and has helped to secure over $1 million
in state and federal grants, primarily to promote civic education. Dr. Jewett is an internationally
recognized expert on American and Florida politics. Jewett’s quotes have appeared over 20,000 times in
print, over the air, and online throughout Florida, the United States, and worldwide on every continent
except Antarctica.

Mariana Llansé is general manager for policy and performance management in the Hillsborough
County Public Works Department. Her responsibilities include strategic planning, process improvement,
performance measurement, professional development, and policy analysis. Prior to moving to the public
sector, Mariana worked in the areas of quality management and customer service for Gulf and Western
Industries and the Dow Chemical Company. Mariana holds a Juris Doctor degree from University of
Miami School of Law, a Masters in Public Administration from University of South Florida, and a
Bachelor’s in Politics and Public Affairs from University of Miami. She is a member of Phi Alpha Alpha
and the Florida Bar. Ms. Llanso serves on the USF Graduate Public Administration Program Advisory
Board and on the executive boards of the American Society for Public Administration (ASPA) Suncoast
Chapter and the American Public Works Association (APWA) Florida Chapter. She is a certified
Accreditation evaluator for the APWA.

Robert E. Lee (Bob) is an Assistant Professor in the Graduate School of Political Science and
Public Administration at Florida Gulf Coast University (FGCU). Bob also serves as the Executive
Director of the Center for Florida Local Government Excellence and previously served as a member of
the graduate faculty at Florida State University (FSU). Bob developed a Graduate Certificate in Local
Government Management at both FSU and FGCU as part of their Master of Public Administration
programs. An ICMA Credentialed Manager, Bob, before joining academia, had a rewarding 26-year
career in city management serving in the Florida cities of Naples, Gulfport, and Lauderhill and in
Bellevue, Pennsylvania. Bob is also a Past President of the Suncoast Chapter of the American Society of
Public Administration (ASPA) and past recipient of ASPA’s Picot B. Floyd Award for Public Leadership.
In addition, Bob is a Past President of the Florida City and County Management Association (FCCMA)
and is a recipient of the Michael J. Roberto Award for Career Development and recipient of three
President’s awards for contributions to FCCMA. Bob most recently authored and co-authored articles on
Florida local government in the following academic journals: State and Local Government Review,



Journal of Compensation and Benefit Review, and the Journal of Public Affairs Education. Bob has a
B.A. and M.P.A. from the University of Pittsburgh and a D.P.A. from Nova Southeastern University in
Ft. Lauderdale.

Vincent Long is the County Administrator for Leon County, Florida, and he has worked for the
County since 1995. As the County Administrator, he is appointed by, and serves at the pleasure of, the
Leon County Board of County Commissioners. He has a Masters of Public Administration (MPA) from
the Askew School of Public Administration and Policy at Florida State University (FSU) where he has
served on the adjunct faculty teaching graduate courses in local government since the mid 1990°s. He is
also a graduate of the Harvard University, JFK School of Government Institute for Senior Executives in
State and Local Government. A long-time member of the FAC Certified County Commissioner faculty,
Vince has provided training sessions to county commissioners on general county government,
intergovernmental relations and public safety. Vince is recognized as a “Credentialed Manager” by the
International City/County Managers Association (ICCMA). He is currently on the Board of Directors for
the Florida City/County Managers Association (FCCMA) and the North Florida Chapter of the American
Society of Public Administration (ASPA). He has served on advisory committees to the Legislature on
local government issues. Vince is also a graduate of Leadership Florida Class XXVIIIL.

Cragin Mosteller has spent the past 13 years in the communications business working in every
aspect of communications with a focus on political/strategic communications. For the last eight years
Cragin has focused specifically on government communications working with the Florida Speaker,
Environmental Protection and most recently the Florida Association of Counties. For the Florida
Association of Counties, she coordinates issues of statewide importance and other priority legislative
issues, while also overseeing FAC’s publications and communications to members and collaborative
partners. Since coming to FAC, Mosteller has launched a successful daily clipping service sent to 700
daily, new publications and website and implemented a successful social media strategy.

As Communications Director and Press Secretary for the Florida Department of Environmental
Protection, Mosteller directed some of the most volatile communications in the state from tainted
communities, water pollution, contaminated sites and restoration of America’s Everglades. Mosteller is an
expert in Florida’s communication field with media relationships throughout the state and with the
Capitol Press Corps. Her knowledge of promoting good news and limiting negative exposure is
exceptional.

Ellie Neiberger is an associate with Bryant Miller Olive, P.A. Since joining the firm, she has
worked on a variety of matters within the firm’s extensive local government practice. She received her
Juris Doctorate with highest honors from the Florida State University College of Law in May 2009, where
she graduated first in her class. While in law school, she was a member of the Honor Code Revision
Committee, a volunteer for the Volunteer Income Tax Assistance Program, a research assistant on
Employment Law, and the recipient of numerous book awards and the B.K Roberts Academic Merit
Scholarship. After graduating and passing the bar, Ms. Neiberger was elected to the Florida State
University Chapter of the Order of the Coif and recognized by the Florida Supreme Court for high
performance on the July 2009 bar examination. In May 2006, she received a Bachelor of Arts in
linguistics with honors from the University of Florida.

Denise M. Nieman, after ten years with the Palm Beach County, was appointed County Attorney
in 1996. Ms. Nieman earned her law degree from Nova University in 1986, following a B.A. in Criminal
Justice from Florida Atlantic University. She is active in various professional organizations, including the
Florida Association of County Attorneys, The Florida Bar, and the Palm Beach County Bar Association.
She recently completed a term on the 15™ Circuit Judicial Nominating Commission. Ms. Nieman has been
named The Florida Bar 2002 Claude Pepper Outstanding Government Lawyer, 2003 Alumnus of
Distinction by Broward Community College, and a South Florida Legal Guide Top Government Attorney
since 2004. She has been recognized by her peers through receipt of the 2002 and 2006 Ethics Awards
from the Florida Association of County Attorneys.



Amy Taylor Petrick is an Assistant County Attorney in the Palm Beach County Attorney’s
Office. As a member of the Litigation Division, Ms. Petrick represents the county in state and federal
court on a broad range of matters, including inverse condemnation claims, zoning challenges, first
amendment and religious land use disputes, and regulatory civil rights cases. Ms. Petrick also represents
the county in administrative hearings on topics ranging from comprehensive plan amendment challenges
to environmental and water resource permitting. Additionally, Ms. Petrick serves as a member of the
County’s Appellate Team, handling appeals of administrative, state, and federal decisions. In addition to
her work at the Palm Beach County Attorney’s Office, Ms. Petrick serves as an Adjunct Graduate
Professor at Florida Atlantic University. Ms. Petrick earned a Bachelor of Arts degree from the University
of Florida in 1994, and a Juris Doctor from the University of Florida in 2000.

Eric Poole is the Executive Director of the Florida Counties Foundation. Prior to assuming this
role, Eric was the Assistant Director of FAC’s Public Policy Department and has been with FAC since
2002. Prior to joining FAC, Eric worked as a Senior Planner with PBS&J Engineering, working
primarily on Developments of Regional Impact (DRIs), land use entitlements, and related land use issues.

Eric has also worked in both county and city planning, where he focused on comprehensive
planning, zoning, and transportation concurrency issues. Eric also spent more than six years with the
Florida Division of Emergency Management administering its disaster mitigation programs and was the
designated Governor’s representative for mitigation for twelve separate disaster declarations. He has
been a guest instructor at FEMA’s Emergency Management Institute (EMI) and has represented the State
of Florida in disaster response exercises in Quito, Ecuador and Santiago, Chile under the auspices of the
Department of Defense. Eric has also done community development work internationally in Belize and
Chile, where he served as a Peace Corps Volunteer. Eric has Masters in Urban and Regional Planning, a
Masters in Public Administration and is a member of the American Institute of Certified Planners (AICP).

Clark R. Scott is the Finance Manager for the Pinellas County Health and Human Services
Department (PCHHS). In this role, Mr. Scott is responsible for financial and operational activities critical
to the department's strategic success. In his role, Mr. Scott leads the preparation of the department’s $50
million annual budget, monitors financial and programmatic activity, and coordinates procurement and
contracting activities. Among other responsibilities, he manages all medical/health services financing
contracts including all current Low Income Pool and previous Upper Payment Limit program related
contracts. He is the county fiscal liaison to the local county health department, local hospitals, and the
local federally qualified community health center. In September 2009, Clark was appointed by the
Secretary of the Florida Agency for Health Care Administration to the Low Income Pool Council as one
of two council members representing local governments which contribute funding. He is a Certified
Public Accountant (CPA, not currently licensed), a Certified Public Finance Officer (CPFO), and a
Certified Government Finance Officer (CGFO). He is a member of the American Institute of Certified
Public Accountants, the Government Finance Officers Association of the United States and Canada, and
the Florida Government Finance Officers Association. Clark received a B.S. degree in Accounting from
Nicholls State University in Thibodaux, Louisiana. He has more than 20 years of experience in the
accounting profession.

Diane Scholz joined the John Scott Dailey Florida Institute of Government (IOG) at Florida State
University in August 2010. As Director of Rural Economic Development Services, Ms. Scholz is
involved in community projects include preparing grants, coordinating with state and federal funding
organizations, state and federal environmental air-quality permitting, Water Management District
permitting, organizing and conducting multi-jurisdictional meetings, monitoring grant funding reports and
timelines, working closely with local government elected officials, and the ability to assess local
community needs and the political environment.,

Previous to Ms. Scholz joining the IOG, she worked in the Governor’s Office of Tourism, Trade
and Economic Development (OTTED) starting in May 2001 as the Assistant Coordinator, Rural Issues
for the State of Florida. She became the Senior Analyst for Rural and Economic Development Programs



in 2008. Her responsibilities involved the Rural Economic Development Initiative (REDI), the Rural
Areas of Critical Economic Concern (now known as RAOs), the Rural Infrastructure Fund Grant
Program, Florida's Small Business Emergency Bridge Loan Program, Economic Assistance Recovery
Grants through the U.S. Department of Commerce, Economic Development Administration, the Alternate
to the Primary contact for the State Emergency Operations Center - Emergency Support Function 18, and
the Florida Resource Directory. Diane co-managed Florida’s Expedited Permitting Program to assist
projects in moving through the permitting of both state and federal permits.

Robert J. Sniffen is the founder and managing partner of Sniffen & Spellman, P.A. and the
General Counsel of the Florida Association of Counties. Mr. Sniffen practices in all areas of Labor and
Employment Law, as well as Local Government Law; Education Law, Constitutional Litigation and
Administrative Law. He is Board Certified by the Florida Bar as a specialist in Labor and Employment
Law. Mr. Sniffen represents employers statewide in federal and state court and before administrative
tribunals, and also provides advice to employers regarding personnel and workplace issues. Mr. Sniffen
and his Firm also serve as general and special counsel to several statewide and national associations, as
well as numerous public entities around the state.

In his role as General Counsel to FAC, he provides advice on governance and corporate matters.
FAC’s Office of the General Counsel provides support services to the Florida Association of County
Attorneys, Inc., a separate corporation formed by the county attorneys in Florida. The Office of General
Counsel also advocates county issues at the state and federal levels through direct participation in
litigation and through the researching, drafting and filing of amicus curiae ("friend of the court") briefs in
the appellate courts.

Mr. Sniffen has been active in the Labor and Employment Law Section of the Florida Bar and
served as its Chair from 1999-2000. He is a member of the Academy of Florida Management Attorneys,
the Florida Defense Lawyers Association and the Defense Research Institute. Mr. Sniffen received his B.A.
in political science from the University of Florida and his J.D. from Stetson University College of Law.

Herbert W.A. Thiele has served as County Attorney for Leon County, Florida, since 1990.
Previously, Mr. Thiele was the City Attorney for the City of Delray Beach, Florida, for over eight years,
and an Assistant City Attorney in Delray Beach, as well as in private practice, for the three years
preceding. Mr. Thiele graduated from the University of Notre Dame with a B.A. in government and
international studies and received his Juris Doctor degree from the University of Florida. He is admitted
to practice before numerous state and federal courts, and has actively participated as an officer and
committee chairman in several Florida Bar sections, including Chairman of the City, County & Local
Government Law Section, and other professional organizations, such as the Florida Association of
County Attorneys, where he served as its President for three terms, and the International Municipal
Lawyers Association, of which he is presently serving on the Board of Directors.

Mr. Thiele was chosen to be the Florida Municipal Attorney of the Year for 1987-1988, and in
1991 was awarded the Ralph A. Marsicano Award by the Florida Bar Local Government Law Section for
significant contributions to the development of local government law in Florida. In addition, Mr. Thiele
was honored to receive the Ethics in Government Award in 1998 and in 2001, as well as The President’s
Award in 2004 from the Florida Association of County Attorneys, and The Chair Service Award from the
City, County & Local Government Law Section of the Florida Bar in 2005. In 2000, Mr. Thiele received
the Paul S. Buchman Award for outstanding contributions in the area of legal public service from the
City, County and Local Government Law Section of The Florida Bar. He is a member of numerous
American Bar Association committees, including the Environmental Law Committee; Ethics Committee;
and Land Use, Planning & Zoning Committee. He is an Adjunct Professor at the Florida State University
College of Law, and he has lectured and written numerous articles on Florida and national local
government issues, including honest services and misuse of office, local lobbyist regulation, annexations,
public records and sunshine laws, personnel matters, public finance, and zoning, land use, and
comprehensive planning.
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National Association of County Human Services Administrators and is a Past President of the Florida
Association of County Human Services Administrators. Ms. Tuck is a current member of the National
Association of Social Workers and the Academy of Certified Social Workers. She is a Licensed Clinical
Social Worker and a Licensed Health Care Risk Manager. She received a Bachelor of Arts degree in
International Relations and Sociology from the University of Delaware, and a Master of Social Work
degree from Florida State University. Ms. Tuck has been a Field Instructor at Barry University for MSW
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1. Florida and Florida County History

Rodney L. Clouser

GENERAL HISTORY

Florida’s history is well documented and somewhat unique. Ponce de Leon discovered the state in
1513 and laid claim to the land for Spain. The assertion is that he made landfall somewhere near St.
Augustine maybe in search of the mythical fountain of youth. A permanent Spanish colony was
established in 1565 in St. Augustine. To put this in perspective, de Leon’s claim of the state for Spain
occurred a full century ahead of the Pilgrims landing at Plymouth Rock in 1620 and the permanent
Spanish settlement in St. Augustine was established 55 years ahead of the landing at Plymouth Rock.
According to history, France also laid claim to a portion of the state in an area north of Jacksonville’s
current location. At one point in time the state was relinquished to England only to end back up under
Spanish claim in the mid to late 1760’s.

Jump forward now over three centuries from de Leon’s claim of the land for Spain. The year is
1821 and the territory encompassing modern day Florida was transferred to the United States. Provisional
Governor Andrew Jackson by ordinance created Escambia and St. Johns Counties on July 21, 1821. The
ordinance established the county form of government in Florida. A county judicial system and
appointment of county judges, clerks and sheriffs were also established in the ordinance with
administration of government in the two counties “through the court system and five justices of the
peace.”!

HISTORY OF FLORIDA COUNTIES

Florida became the 27" state and was admitted to statehood in 1845. In the interim, the state was
organized and governed by an 1838 State Constitution adopted by a territorial council. Counties, although
in existence in Florida, were not provided for in the 1838 document. However, the 1838 State
Constitution did establish county commissioners in Article V, section 19: “The General Assembly shall
have power to establish in each County, a Board of Commissioners for the regulation of the County
business therein.”?

Counties (and cities) were formally recognized constitutionally in a separate article in the state’s
1885 Constitution. However, the process for selection of county commissioners was by appointment
established in Article VIII, section 5: “There shall be appointed by the Governor, by and with the consent
of the Senate, in and for each county, five County Commissioners. Their terms of office shall be two
years, and their powers, duties and compensation shall be prescribed by law.” The 1885 State
Constitution remained the basis for Florida state and local government, with various amendments added
throughout the years, until adoption of the 1968 State Constitution.

Florida’s modern day or contemporary constitution was approved by the state electorate in
November 1968.* Some of the significant differences in the 1968 state constitution relative to 1885 were:
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e Counties could be “created, abolished or changed by law, with provision for payment
or apportionment of the public debt” (Article VIII, section 1(a) 1968 Florida
Constitution).

o County governments could be established by charter by vote of the electors (Article
VIII, section 1(c) 1968 Florida Constitution).

e Non-charter counties had the “power of self-government as is provided by general or
special law” (Article VIII, section 1(f) 1968 Florida Constitution).

e Charter counties had the “powers of local self-government not inconsistent with
general law, or with special law approved by the vote of the electors” (Article VIII,
section 1(g) 1968 Florida Constitution).

e County commissioners were elected, and county commission boards consisted of five
members unless otherwise provided by the county charter (Article VIII, section 1(e)
1968 Florida Constitution).

It should be remembered that Florida’s Constitution is a constantly changing document, maybe
even more so than in other states and especially since the citizen amendment process has been adopted.
Changes have occurred and will continue to occur over time. For example, the 1968 Constitution has been
amended so that the number of commissioners elected can be “five or seven members” unless otherwise
provided by the county charter.

Since the initial establishment of Escambia and St. Johns Counties in 1821 an additional 65
counties have been established. By 1844, the year prior to Florida’s admittance to statehood, 25 counties
had already been established in the state. A current list of Florida counties and the year they were
established can be found in Table 1.1. The last county founded in the state was Gilchrist County in 1925.
There have been five attempts to establish four new counties in the state between 1917 and 2000
(proposed: Bloxham, 1917; Call, 1928; Kennedy, 1965; and Hialeah, 1999 and 2000), but none have been
successful.’ Additionally, only one county in Florida has ever been eliminated (Fayette, 1834).5 At
present 20 Florida counties are charter counties (see Table 1.1).”

COUNTY COMMISSIONS AND CONSTITUTIONAL OFFICERS

The concept of a board of county commissioners can be found in Florida’s 1838 Constitution in
Article V, Section 19, which gives the territorial General Assembly the power to establish a Board of
Commissioners. The 1838 Constitution also contained a reference to “Clerks of the Circuit Courts” who
were to be elected as prescribed by law. By the time the state’s 1868 Constitution was adopted, the
number of “county officials” had increased significantly. The 1868 Constitution is referred to as the
“Reconstruction Constitution” and returned control of the state to its citizens after Florida seceded from
the Union. Article V, section 19, identified the following county officers to be appointed by the Governor
with the consent of the Florida Senate: “an assessor of taxes and a collector of revenue, ... a county
treasurer, county surveyor, superintendent of common schools, and five county commissioners, ...”"
Article VI, section 19, also gave the Governor, with consent of the Senate, the authority to appoint “a
sheriff and a clerk of the circuit court, who shall also be clerk of the county court and of the board of
county commissioners, recorder, and ex officio auditor of the county...””
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Table 1.1. Florida Counties, Date of Establishment and Current Charter Counties.

County Date County Date County Date
Established Established Established

Alachua* 12/29/1824 | Hardee 4/23/1921 | Okeechobee 5/8/1917
Baker 2/8/1861 | Hendry 5/11/1923 | Orange*!° 12/29/1824
Bay 4/241913 | Hernando 2/23/1843 | Osceola* 5/12/1887
Bradford!! 12/21/1858 | Highlands 4/23/1921 | Palm Beach* 4/30/1909
Brevard*!? 1844 | Hillsborough* 1/25/1834 | Pasco 6/2/1887
Broward* 4/30/1915 | Holmes 1/8/1848 | Pinellas* 5/23/1911
Calhoun 1/26/1838 | Indian River 5/30/1925 | Polk* 2/8/1861
Charlotte* 4/23/1921 | Jackson 8/12/1822 | Putnam 1/13/1849
Citrus 6/2/1887 | Jefferson 1/20/1827 | St. Johns 7/21/1821
Clay* 12/31/1858 | Lafayette 12/23/1856 | St. Lucie'? 1844
Collier 5/8/1923 | Lake 5/27/1887 | Santa Rosa 2/18/1842
Columbia* 2/4/1832 | Lee* 5/13/1887 | Sarasota* 5/14/1921
De Soto 5/19/1887 | Leon* 12/29/1824 | Seminole* 4/25/1913
Dixie 4/25/1921 | Levy 3/10/1845 | Sumter 1/8/1853
Duval* 8/12/1822 | Liberty 12/15/1855 | Suwannee 12/21/1858
Escambia 7/21/1821 | Madison 12/26/1827 | Taylor 12/23/1856
Flagler 4/28/1917 | Manatee 12/15/1855 | Union 5/20/1921
Franklin 2/8/1832 | Marion 3/14/1844 | Volusia* 12/29/1854
Gadsden 6/24/1823 | Martin 5/30/1925 | Wakulla* 3/11/1843
Gilchrist 12/4/1925 | Miami-Dade* 2/4/1836 | Walton 12/29/1824
Glades 4/23/1921 | Monroe 7/3/1823 | Washington 12/9/1825
Gulf 6/6/1925 | Nassau 12/29/1824

Hamilton 12/26/1827 | Okaloosa 6/13/1915

Source: Florida House of Representatives, “The Local Government Formation Manual,” August 2007-2008.
Tallahassee, FL: http:/www.myfloridahouse.gov,; Florida State Genealogical Society: http://www.rootsweb.
ancestry.com/ ~flsgs/flcoformations.htm; Florida Legislative Committee on Intergovernmental Relations:

http://www floridalcir.gov/UserContent/docs/File/data/countyformation.xls
* indicates charter form of government

Further development of county officials transpired in the 1885 Constitution. Article V, section 15,
states the “Sheriff, and a Clerk of the Circuit Court, who shall also be Clerk of the County Court, except
in counties where there are Criminal Courts, and of the Board of County Commissioners, and Recorder
and ex-officio Auditor of the County,”'* will be elected rather than appointed as in the 1868 Constitution.
Article VIII, section 6, also stated in each county the following county officials would be elected: “A
Clerk of the Circuit Court, a Sheriff, Constables, a County Assessor of Taxes, a Tax Collector, a County
Treasurer, a Superintendent of Public Instruction, and a County Surveyor.”"”

Changes were made to county officers again in the 1968 Constitution. Article V, section 6(7),
reinforced that the elected clerk of the circuit court will be the clerk to the county board of
commissioners, recorder, and ex-officio auditor. Article VIII, section 1(d), defined elected county officers
as “‘a sheriff, a tax collector, a tax assessor, a supervisor of elections, and a clerk of the circuit court.”!®
County offices of constables, treasurer, superintendent of public instruction, and surveyor were dropped
from the constitution and the county office of supervisor of elections was added. Therefore, the five
county officers currently in existence in addition to county commissioners were established in the 1968
Florida Constitution.

One other important aspect related to county officials also appeared in the 1968 Constitution.
Charter counties were recognized in the 1968 Constitution, which specified “when provided by county
charter or special law approved by vote of the electors of the county, any county officer may be chosen in
another manner therein specified, or any county office may be abolished when all the duties of the office
prescribed by general law are transferred to another office.”'” This change allowed charter counties to
alter the manner of choosing and eliminating county officers as long as the duties to be performed were
fulfilled by another office in the county.
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2. County Government Structure
in the Sunshine State

Aubrey Jewett

A county government’s structure refers to the political institutions and processes created by the
state to legally operate a county, the formal role and authority of the various county officials who must
abide by those processes and operate within those institutions, and the methods used to select those
officials. The structure of county government sets the level of independence a county has from the state in
making and implementing policy. The structure delineates who is responsible for making policy in a
county (the legislative function) and who is responsible for overseeing the implementation of policy (the
executive function). The structure also affects how well county residents are represented by their elected
county officials, whether or not they are allowed to exercise local direct democracy (voting on initiatives,
referenda and recall), the types of services provided by their county, and how efficiently those county
services are delivered.

In Florida there are three basic structures affecting county government: charter status;
form of government; and districting plan. The first question is whether a county has decided to adopt a
charter or not. Florida’s 20 charter counties have more freedom in making decisions than the 47 non-
charter counties. ' Charter status also affects the form of county government that can be chosen, the
districting plan that can be chosen and how the form and plan can be changed. The second structure is the
actual form of government used to organize a county. Florida has three options for form of government:
the traditional county commission used in some variation by nine counties; the commission-administrator
(or manager) used by 55 counties; and the commission-executive used by three counties. Two of the
executive counties, Duval and Miami-Dade, have additional unique county structures: consolidated city-
county government and federated government respectively. The third structure is the districting plan used
to select county commissioners including the number of commission seats. In Florida counties use three
basic schemes for elections: single member districts in operation in 23 counties; at-large district residency
systems employed by 38 counties, and mixed systems found in the other six counties. After a brief review
of the evolution of county government structure in the US and in Florida, the chapter examines each of
these three basic county government structures in Florida.

THE EVOLUTION OF COUNTY GOVERNMENT STRUCTURE

All states but Connecticut and Rhode Island have operational county governments, although
Alaska calls their county-type government boroughs and Louisiana calls them parishes.? Historically rural
county government was the most important type of local government in the southern, Midwestern and
western United States (New England relied more heavily on town government). By the early to mid-
1800s counties acted as the primary administrative arm of state government in these areas.

TRADITIONAL STRUCTURE OF COUNTY GOVERNMENT
Most counties had a similar government structure — the traditional county commission form of

government. Under this form, county residents elected a number of officials to oversee administration of
specified state responsibilities (often called “row” officers around the country because the office labels
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usually occurred in a row on the ballot). County residents might elect a sheriff and judge to maintain
public order (and a county coroner for when public order failed), a county clerk to keep public records,
and a tax assessor and tax collector to bring in revenue. County residents also elected a board of county
commissioners (known by various names in different states) who would, in the limited fashion allowed by
the state, both make and implement some additional policies for the county (one of the only types of
government in the U.S. that violates the doctrine of separation of powers for the legislative and executive
branch). The legal doctrine known as Dillon’s Rule meant that states could (and usually did) treat their
local governments, including counties, as “creatures of the state” heavily regulating their government
structures and rarely allowing them to take independent action.?

The historical relationship between Florida and its counties (and cities) unfolded in much the
same way.* And so by 1949-1950 in Florida the structure of local government was virtually identical
across its 67 counties. Under the traditional commission form of government, the residents of each county
elected a county commission (that would select a chairman from its members), county judge, county court
clerk, sheriff, tax assessor, tax collector, and registration supervisor.® Florida counties were tightly
controlled by the state legislature under the philosophy of Dillon’s Rule. Under this rule, local
governments were prevented from doing anything not specifically authorized by state laws. Counties who
wanted even small changes in their structure or responsibilities had to petition the legislature to pass a
special act - a statute drafted specifically naming a city or county and not applicable to the entire state like
a general act. Consequently, hundreds of special acts were passed by the Florida legislature each year in a
very cumbersome and inefficient process of micromanagement. The flaws in this unwieldy system
became more exposed as growth in Florida accelerated by two to three million people a decade in the
1950s and 1960s. Florida’s counties could not take innovative action on the myriad problems caused by
massive sustained growth unless specifically authorized to do so by the legislature.®

REFORMING THE STRUCTURE OF COUNTY GOVERNMENT

However, as the states became more urban in the 20" century, progressive reformers called for
change and counties were slowly granted more power and independent responsibility for local
governance. Fast growing urban counties began to provide a larger number of services in addition to their
traditional responsibilities. Counties began to experience variations of home rule and some counties even
began getting charters from their state granting expressed powers of self-government. As expectations for
counties grew, many states and communities began to look at changing county government structure to
try and provide more professional, efficient and effective service to citizens.” Thus the traditional county
commission form of government began to give way to the commission-manager form or even the
commission-executive form.

All these trends were evident in Florida by the 1950s as state and local officials and academics
began to question the effectiveness of the traditional commission form of county government in fast-
growing counties and began to advocate and allow structures with more independence from the state and
with more professional administration and/or stronger political leadership.® Finally in the late 1960s and
early 1970s Florida made specific constitutional and legal changes to reform county government
structure. The state adopted a new Constitution in 1968.° Article VIII Section 1c of the new Florida
Constitution gave counties the option of adopting a charter to establish their government. And under
Section 1g charter counties gained significant powers of home rule that allow them to do anything not
specifically prohibited by state law. Article VIII also set up a system of government for non-charter
counties establishing county officers and commissioners and even providing for a more limited version of
home rule for these counties as spelled out by state law. Following up on these constitutional changes and
to clarify and overcome resistance to home rule, state lawmakers passed legislation in 1971 (the County
Home Rule Act), 1973 (Municipal Home Rule Powers Act), and 1974 (the County Administration Law
and Optional County Charter Law) setting up a code of county powers that expanded home rule for non-
charter counties and repealed a number of laws that narrowed county power.'

While these changes did provide counties with more home rule flexibility, the legislature
continues to restrain counties in several ways.!' First the Florida legislature retains strict control over the

Florida County Government Guide 6



revenue sources a county can adopt and caps the level of taxes a county can charge. Second, lawmakers
continue to pass unfunded mandates that require counties to take on additional administrative and policy
responsibilities without providing money to pay for them. And third, the state has preempted local
governments in dozens of policy areas. For instance the state legislature has passed a complete
preemption on the regulation of firearms and ammunition, new local ordinances increasing minimum
wage, requirements for restaurant nutritional information, or additional restrictions on smoking,
ownership of exotic animals, use of plastic bags by retail establishments, or disposal of bio medical
waste.!? While not providing absolute home rule, the new constitutional provisions and state statutes in
Florida have given counties more independence than they once had (although with charter counties still
having somewhat more discretion than non-charter counties) and have given counties more choices for
structure and form of government.

CHARTER AND NON-CHARTER COUNTIES

One of the most important structural variations for Florida county government is whether or not a
county has adopted a charter. Counties that adopt a charter are called charter counties and the ones that
have not are called non-charter counties. While reforms to county government in Florida have given all
counties more independence, charter counties do differ in significant ways from non-charter counties. As
of 2016, 20 counties in the Sunshine State have adopted a charter allowing significant home rule (see
Table 1). The other 47 counties have not adopted a charter but could do so following the procedures
outlined in the Constitution and state statute.

Table 2.1 Florida’s Charter Counties
Florida's 20 Charter Counties

and Date Chartered

Alachua 1987 Miami-Dade 1957
Brevard 1994 Orange 1986
Broward 1975 Osceola 1992
Charlotte 1986 Palm Beach 1985
Clay 1991 Pinellas 1980
Columbia 2002 Polk 1998
Duval 1967 Sarasota 1971
Hillsborough 1983 Seminole 1989
Lee 1996 Volusia 1971
Leon 2002 Wakulla 2008

Source: Florida Association of Counties.
COUNTY CHARTERS

A county charter is a state grant of authority that sets forth governmental boundaries, powers and
functions, structure and organization, methods of finance, and means of electing or appointing local
officials. In other words, a charter may be thought of as a type of local government constitution. Figure 1
displays the contents of the Wakulla County Charter which lays out the general powers of Wakulla
County government, creates the legislative branch (the county commission), administrative branch (a
county administrator) and a county attorney, establishes county officers (the traditional five found in most
Florida counties with no changes to their constitutional powers and functions), reserves two powers for
county residents (initiative and recall), and covers several miscellaneous provisions (including charter
amendments, a charter review commission, and non-partisan elections for all county officials including
commissioners and constitutional officers).
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Figure 2.1a. Orange County Charter.

PREAMBLE
ARTICLE 1

ARTICLE I

ARTICLE III

ARTICLE IV

ARTICLE V

ARTICLE VI

ARTICLE VII

ARTICLE VIII

ARTICLE IX

PAGE
1
POWERS OF GOVERNMENT 1
101. Body corporate and politic. 1
102. Name and boundaries. 1
103. General powers of the county. 1
104. Special powers of the county. 2
105. Transfer of powers. 2
106. Security of the citizens. 2
107. Casino gambling. 3
108. Division of powers. 4
109. Construction. 4
110. Severability. 4
LEGISLATIVE BRANCH: BOARD OF COUNTY COMMISSIONERS 5
201. Board of County Commissioners. 5
202. Commission districts. 5
203. Structure of board. 5
204. Terms of county commissioners. 5
205. Compensation. 6
206. Vacancies; incapacity or absence due to military service. 6
207. Power and duties. 7
208. Organization. 7
209. Meetings. 7
210. Enactment of ordinances and resolutions. 8
211. Code of ordinances. 8
212. Noninterference. 8
213. Temporary Succession Plan. 8
EXECUTIVE BRANCH 10
301. County administration. 10
302. County mayor. 10
303. County administrator. 12
ADMINISTRATIVE DIVISIONS, OFFICERS AND AGENCIES 13
401. General provisions. 13
402. Initial divisions and administrative regulations. 13
PLANNING AND ZONING COMMISSION AND BOARD OF ZONING ADJUSTMENT 14
501. Creation of Orange County Planning and Zoning Commission. 14
502. Creation of board of zoning adjustment. 14
503. Review of planning and zoning commission’s and board of zoning adjustment’s decisions.
15
505. Voluntary annexation. 15
INITIATIVE, REFERENDUM AND RECALL 17
601. Initiative and referendum. 17
602. Procedure for initiative and referendum. 17
603. Limitation. 18
604. Power of recall. 18
605. Nonpartisan elections. 18
GENERAL PROVISIONS 20
701. Charter amendment by board. 20
702. Charter review commission. 20
703. County officers. 21
704. Conflict of county ordinances with municipal ordinances; 21
705. Bonds. 23
706. Legal actions involving county. 23
707. Code of ethics. 23
708. Existing contracts. 23
709. Uniform budget procedure. 24
710. Effect on special acts. 24
711. Home Rule Charter transition. 24
712. Audits of county officers. 24
CITIZEN REVIEW BOARD 25
801. Citizen review board. 25
ORANGE COUNTY / CITY OF ORLANDO CONSOLIDATION
OF SERVICES STUDY COMMISSION 26
901. Orange County / City of Orlando Consolidation of Services Study Commission. 26

Source: Orange County Supervisor of Elections as edited by the author.
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Figure 2.1b. Wakulla County Charter.

PREAMBLE

ARTICLE 1. - CREATION, POWERS AND ORDINANCES OF HOME RULE CHARTER GOVERNMENT

Sec. 1.1. - Creation and general powers of home rule charter government.
Sec. 1.2. - Body corporate, name and boundaries.

Sec. 1.3. - Construction.

Sec. 1.4. - Special powers and duties of county.

Sec. 1.5. - Transfer of powers.

Sec. 1.6. - Separation of powers.

Sec. 1.7. - Relation to state law.

Sec. 1.8. - Conflict of county ordinances with municipal ordinances.
ARTICLE 2. - LEGISLATIVE BRANCH: BOARD OF COUNTY COMMISSIONERS
Sec. 2.1. - Composition.

Sec. 2.2. - Redistricting.

Sec. 2.3. - Qualifications and Election.

Sec. 2.4. - Terms of office.

Sec. 2.5. - Salary and other compensation.

Sec. 2.6. - Vacancies and suspensions.

Sec. 2.7. - Powers.

Sec. 2.8. - Code of ordinances.

Sec. 2.9. - Administrative Code.

ARTICLE 3. - ADMINISTRATIVE BRANCH: COUNTY ADMINISTRATOR
Sec. 3.1. - County administrator.

Sec. 3.2. - Compensation and terms of employment.

Sec. 3.3. - Powers and duties.

Sec. 3.4. - Noninterference by board of county commissioners.

Sec. 3.5. - Temporary absence or incapacity.

ARTICLE 4. - COUNTY ATTORNEY

Sec. 4.1. - County attorney.

ARTICLE 5. - COUNTY OFFICERS

Sec. 5.1. - County constitutional officers.

ARTICLE 6. - POWERS RESERVED TO THE PEOPLE: INITIATIVE AND RECALL
Sec. 6.1. - Initiative.

Sec. 6.2. - Recall.

ARTICLE 7. - MISCELLANEOUS PROVISIONS

Sec. 7.1. - Effective date.

Sec. 7.2. - Transition.

Sec. 7.3. - Charter amendment.

Sec. 7.4. - Charter review commission.

Sec. 7.5. - Severability and validity.

Sec. 7.6. - Nonpartisan elections.

Sec. 7.7. - Debt policy.

Sec. 7.8. - Fund balance policy.

Source: Wakulla County Code of Ordinances as edited by the author.

ADOPTING AND REVISING A CHARTER

Two counties, Miami Dade and Duval, have charters that were originally established by a special
act of the legislature followed by a referendum. These charters were “grandfathered” into the 1968
Constitution and have since been significantly revised. Since that time Article VIII Section 1c of the
Florida Constitution states that county government may be established by charter but that the charter can
only be adopted, revised or repealed by a vote of county residents in a special election.

Chapter 125 of the Florida statutes spells out the detailed procedures. In brief the county
commission must set up a charter commission by resolution or upon receiving a petition from 15% of the
county voters. Charter commission members are selected by the county commissioners (or, if a petition
specifies, by the legislative delegation). The charter commission must then conduct a comprehensive
study of county government and within 18 months of first meeting report back to the county
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commissioners and present a proposed charter. Three public hearings must be held so that the charter can
be revised based on citizens’ input. The county commission must then set up a special election between
45 and 90 days from date of final proposal and the charter is adopted if a majority of county voters
approve. Broward was the first county to go through this process in 1975 and Wakulla the most recent in
2008.

The general underlying difference between charter and non-charter counties is the extent of home
rule and freedom from state control. The Florida Constitution states that charter counties “shall have all
powers of local self-government not inconsistent with general law . . .” and that non-charter counties
“shall have the power of self-government as is provided by general or special law.” This is a subtle
difference but in essence means that charters counties can do what they wish as long as it does not
conflict with state law while non-charter counties can only do what state statute allows them to do.

Table 2.2. Basic Differences between Charter and Non-Charter Counties.

NON-CHARTER CHARTER
Structure of county government specified in State Structure of county government specified in Charter as
Constitution and State Statutes. Only amending the approved by the electorate. Structure can be tailored by
State Constitution or State law can change structure. the local electorate to meet the needs of the county.
Counties have powers of self-government as Counties have all powers of self-government unless they
prescribed by the State Legislature. are inconsistent with the Constitution or State law.
State Statutes do not provide for initiative or County charter may provide for initiative, referendum
referendum, or recall of county officers. and recall at the county level.

State Statutes do not require an Administrative Code. | County Charter can require an Administrative Code
detailing all regulations, policies and procedures.

County cannot levy a utility tax in the unincorporated | County Charter can provide that a “municipal utility
area. tax” is levied in the unincorporated area.

County ordinance will not apply in a municipality if in | When there is a conflict between a county ordinance and
conflict with a municipal ordinance. a municipal ordinance the charter will provide for the
resolution.

Source: Florida Association of Counties as supplemented by the author.

A number of important differences between charter and non-charter counties are displayed in
Table 2.2. In addition to more general powers of self-government, charter counties have a structure of
government specified in the charter and approved by county residents tailored to meet county needs
whereas non-charter counties must use a structure specified in state law and those options could only be
changed by the Florida Constitution or legislature. Charter counties can provide direct democracy for
their residents while non-charter counties do not. County charters can require an administrative code
detailing regulations, policies and procedures while state statutes do not require an administrative code for
non-charter counties. Non-charter counties cannot levy a utility tax in the unincorporated areas while a
county charter can provide for a “municipal utility tax” to be levied in the unincorporated area. And
county ordinances do not apply within municipalities in non-charter counties while a charter can decide
which ordinance would prevail in the case of conflict.

THREE FORMS OF COUNTY GOVERNMENT

There are three basic forms of county government in use in Florida. The traditional commission
form, the commission-administrator or manager form and the commission or council-executive form.
These forms are also typically found in most counties across the country. The primary difference between
these three forms is who is responsible for implementing policy. In the commission form, policy
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Table 2.3. Three Forms of County Government in Florida with Date of Adoption of New Form.
(Charter Counties in Italics)

Commission Administrator or Manager Executive
(Terms used interchangeably in FL)
Administrator Manager (Mayor)

County Date County Date County Date County Date
Calhoun N/A Baker 1990 Alachua 1987 Duval 1968
Franklin* N/A Broward 1975 Bay 1987 Miami-Dade 2007
Hamilton* N/A Charlotte 1986 Bradford 1993 Orange 1986
Jefferson* N/A Citrus 1999 Brevard 1994
Lafayette N/A DeSoto 1987 Clay 1991
Levy* N/A Escambia 1985 Collier 1993
Liberty N/A Flagler 1995 Columbia 2002
Madison* N/A Gadsden 1989 Dixie ?
Union N/A Gilchrist 2004 Glades 1995

Gulf 1993 Hardee 2001

Hendry 1978 Lake 1990

Hernando 1983 Lee 1996

Highlands 1991 Nassau 1986

Hillsborough 1983 Osceola 1992

Holmes 2006 Polk 1998

Indian River 1990 Seminole 1989

Jackson 1984 Volusia 1971

Leon 2002

Manatee 1991

Marion 1983

Martin 1981

Monroe 1977

Okaloosa 1993

Okeechobee 1992

Palm Beach 1985

Pasco 1974

Pinellas 1980

Putnam 1990

Santa Rosa 1989

Sarasota 1971

St. Johns 1990

St. Lucie 1959

Sumter 1983

Suwannee 2012

Taylor 2003

Wakulla 2008

Walton 1984

Washington 1991

Source: Data collected by the author.

Note: Date of adoption for non-charter counties is the year the commission adopted the county administrator law
into the county code (dates for Baker and Glades are estimates). For charter counties it is the year of charter
adoption (or for Miami Dade the year of charter revision of form of government).

*These five counties employ a county coordinator who performs some of the duties of an administrator for the
commission but have not adopted the county administrator form of government into county code (Franklin County
employs both a director of administrative services and a county coordinator).
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implementation is handled by the board of commissioners. However, in the commission-administrator or
manager form an administrator or manager appointed by the commission oversees implementation of
policy. And in the commission-executive form an elected executive (typically a mayor) oversees policy
implementation. In all three forms a board of county commissioners meets and makes policy for the
county. In addition, regardless of government form, almost all counties have five other county officers
that are popularly elected by county voters. These row officers are called constitutional officers in Florida
since their existence at the county level is mandated in Article VIII Section 1d of the state constitution.
These constitutional officers perform a variety of administrative duties and policy functions for the state
and county.

OPTIONS FOR CHARTER AND NON-CHARTER COUNTIES

Charter and non-charter counties have different options for structure of government. When a
county drafts and adopts a charter it can pick the manager form or the executive form as a model and
modify substantially based on local needs (and in fact state statute actually gives a third choice to charter
counties: the county chair-administrator plan which is not currently in use in the state).'® If a charter
county wants to change its form of government then it must revise its charter. Non-charter counties may
simply stay with their existing commission form of government (with some slight modifications allowed)
or choose the commission-administrator form.'* If a non-charter county wants to change its form of
government it has two options. It may simply choose the county administrator form of government by
passing an ordinance expressly adopting the County Administration law of 1974 (per Florida Statutes Ch.
125.70) or it can choose to become a charter county and adopt a charter as described above.

Currently nine Florida non-charter counties still use some variation of the traditional county
commission form, 55 counties (both charter and non-charter) employ the county manager or administrator
form and three charter counties have elected to use the executive form (see Table 3). Charter counties also
have the flexibility of changing how the constitutional officers are chosen and even abolishing the
positions as long as the duties assigned by state law to the officers are transferred to another office. Non-
charter counties technically have this option as well but would need to get a special law passed by the
legislature first and then approved by county voters.

TRADITIONAL COUNTY COMMISSION FORM

The traditional county commission form of government has been in existence nationally since the
late 19" century. It is characterized by two major features: (1) the existence of a plural executive (county
constitutional officers plus the board of county commissioners) and (2) a legislative body (the board of
county commissioners) that performs both legislative and executive functions. It is a system with
splintered executive authority that was born in an era when the public greatly distrusted executive
officials (the era of machine politics with its “big bosses” and corrupt local politicians). There is no single
person responsible for the administration of county functions. Instead the various county department
heads report directly to the board of commissioners. The organizational chart for the county commission
system used in Union County is shown in Figure 2. Since this form of government was designed for a
rural population, it is not surprising that all the Florida counties that continue with some variation of this
form are smaller counties located in the Florida Panhandle.

And while technically Florida still has nine non-charter counties that have not adopted the County
Administration Law by local ordinance and changed to the commission-administrator form of
government, five of these counties (Franklin, Hamilton, Jefferson, Levy and Madison) have hired a
“county coordinator” that performs many of the same duties as a formal county administrator or manager
(and Franklin County has hired a director of administrative services as well).
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Figure 2.2. Traditional Commission Form of Government, Union County, Florida.

Clerk of Courts County Sheriff Eropeyty Board of Countyl Supervisor of Tax Collector
ppraiser Commissioners Elections
County
Attorney
| | | | | | | | | | | | |
. Emergency Agriculture Public . . Emergency
Solid Waste Mngmnt. Extension Road Library Building Fire Medical

Source: Union County website; Organizational chart designed by the author.

CONSTITUTIONAL OFFICERS

The five constitutional officers who are elected county-wide on a partisan ballot with no term
limits in all Florida non-charter counties and almost all charter counties include: the clerk of courts,
property appraiser, tax collector, supervisor of elections and sheriff. Several charter counties have made
changes to this arrangement. Leon has a non-partisan supervisor of elections, and Wakulla has declared
all five officers non-partisan. Over several years through referenda and court battles Orange County made
their officers non-partisan and imposed term limits on them (technically they are now charter officers, but
the revisions made it clear that the members continue to have the same constitutional powers). In addition
to the standard five officers, Osceola County created the elected position of board of county
commissioner auditor and Orange County has an elected county comptroller. Miami-Dade has made
significant alterations. Under their county charter the county officers are appointed rather than elected and
there is no agency called a “sheriff’s” office. '

Each of the five constitutional officers administers his or her own office, although each must
obtain budgets and facilities from the board of commissioners. The sheriff usually submits the largest
single budget request, covering countywide law enforcement and the operations of the county jail. It is not
uncommon for sheriffs to press their county commissioner for sizable budget increases, more deputies,
and larger jails. County commissioners may risk appearing “soft on crime” if they continually oppose the
sheriff’s requests. However, if they do and the sheriff believes it is insufficient, under Florida Statutes,
the sheriff has the right to appeal the commission’s budget decision to the state Administration
Commission (governor and the cabinet).'®

Constitutional officers perform many essential tasks for the state and the county:

o Sheriff — oversees law enforcement, public safety and often corrections for the county.
e Property appraiser — assesses the fair value of all property so that property taxes can be
computed.

e Tax collector — receives property tax and other payments for both the county and state.
e Supervisor of elections — registers voters and organizes all elections in the county.
e Clerk of the courts — maintains public records and is clerk to the county commission.'”

DUTIES OF THE BOARD OF COUNTY COMMISSIONERS

Florida law lays out a large number of specific duties for commissioners in non-charter counties.
Some of the more important commission duties in Ch. 125.01 of the Florida Statutes include:
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e Adopt an annual budget to control county fiscal year expenditures.

e Levy taxes and special assessments; borrow and expend money; issue bonds, revenue
certificates and other obligations.

e Adopt county ordinances, resolutions, and rules of procedure, prescribing fines and penalties

for violations of ordinances.

Provide for the prosecution and defense of legal causes on behalf of the county.

Provide and maintain county buildings.

Prepare and enforce comprehensive plans for development of the county.

Establish, coordinate and enforce zoning and business regulations necessary for public

protection.

Place issues on the ballot at any primary, general, or special election.

e Provide services related to the health and welfare of citizens, such as fire protection, parks
and recreation, and waste collection/disposal.

e Appoint members to and create Boards, Authorities, Committees and Commissions as
required by law.

Commissioners in charter counties are given a shorter list of specific responsibilities because their
charters can be modified to add additional responsibilities. Chapter 125.86 of Florida Statutes lists these
eight duties:

e Advise and consent to all appointments by the executive for which board confirmation is
specified.

e Adopt or enact, in accordance with the procedures provided by general law, ordinances and
resolutions it deems necessary and proper for the good governance of the county.

e Appoint a clerk to the board who shall serve at its pleasure and keep the records and minutes
of the board.

e Approve the annual operating and capital budgets and any long-term capital or financial
program.

e Conduct continuing studies in the operation of county programs and services and take action
on programs for improvement of the county and the welfare of its residents.

e Adopt, and amend as necessary, a county administrative code to govern the operation of the
county.

¢ Adopt, pursuant to the provisions of the charter, such ordinances of countywide force and
effect as are necessary for the health, safety, and welfare of the residents. It is the specific
legislative intent to recognize that a county charter may properly determine that certain
governmental areas are more conducive to uniform countywide enforcement and may provide
the county government powers in relation to those areas as recognized and as may be
amended from time to time by the people of that county.

e All other powers of local self-government not inconsistent with general law as recognized by
the Constitution and laws of the state and which have not been limited by the county charter.

COMMISSION MEETINGS

One of the main responsibilities of any county commission in Florida is to meet regularly as a
group and make policy. Most county commissions select a Chair and a Vice Chair to help run the
meetings (some even select a 2™ or 3™ Vice Chair). The Broward County Commission selects a Mayor
and Vice Mayor from the Board — although they are functionally equivalent to Chairs and Vice Chairs
and not to be confused with elected mayors wielding executive power. Commission meetings must be
announced ahead of time and the agenda for the meeting must be made available ahead of time as well.
County residents must be given an opportunity to speak and bring up issues they are concerned about.
Minutes must be kept of board actions and made available to the public.
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Figure 2.3. Commission-Administrator Form of Government, Suwannee County, Florida.
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Source: Suwannee County website; Organizational chart adapted by the author

COMMISSION-ADMINISTRATOR OR MANAGER FORM

By far the most popular form of government in Florida today is the commission-administrator or
manager form of government. Fifty-five counties have chosen this form of government. All but one of the
counties with this form of government adopted it since the reforms of the late 1960s and early 1970s. St.
Lucie County, a non-charter county, got a special act of the legislature passed in 1959 granting permission
to create a commission-administrator form of government. As counties grow, they realize that the
traditional commission form of government is no longer practical and that the expertise and
professionalism of a full-time administrator or manager is needed. In 2012 Suwannee County became the
most recent to change from the traditional commission system to the county administrator system. Figure
2.3 shows the organizational chart for Suwannee County government.

The key difference between this form and the traditional commission form is the separation of
powers between making policy and executing policy. The board of commissioners passes ordinances but
hires an administrator or manager to execute the policy and oversee the various departments under the
board’s control. Technically under Florida’s County Administration Law the proper term for the person
hired to implement policy and oversee day to day operations in a non-charter county is “administrator.”
And technically the proper term for that person in charter counties is “manager” according to the Optional
County Charter Law. However, as Table 3 (above) shows, the terms are used interchangeably by charter
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and non-charter counties. So as a practical matter in Florida a commission-administrator form of
government is equivalent to a commission-manager form of government. '8

Again, the meaningful difference is between charter and non-charter counties. Regardless of what
the person is called, in charter counties the duties are largely governed by the county charter. Specifically,
Chapter 125.84, Florida Statutes, succinctly says: “The county manager shall be appointed by, and serve
at the pleasure of, the board and shall exercise the executive responsibilities assigned by the charter.”

Conversely in non-charter counties the duties are largely governed by state law (Chapter 125.74,
Florida Statutes) and administrators are legally kept on a fairly short leash: “It is the intent of the
Legislature to grant to the county administrator only those powers and duties which are administrative or
ministerial in nature and not to delegate any governmental power imbued in the board of county
commissioners...” The duties assigned by the legislature include:

¢ Administer and carry out the directives and policies of the board of county
commissioners and enforce all orders, resolutions, ordinances, and regulations of the
board to assure that they are faithfully executed.

e Report to the board on action taken pursuant to any directive or policy and provide an
annual report to the board.

e Provide the board with data or information concerning county government and advice
and recommendations on county government operations.

e Prepare and submit to the board an annual operating budget, a capital budget, and a
capital program.

e Establish the schedules and procedures to be followed by all county departments.

e Prepare and submit to the board after the end of each fiscal year a complete report on
finances.

e Supervise the care and custody of all county property.

¢ Recommend to the board a current position classification and pay plan for all county
positions.

¢ Develop, install, and maintain centralized budgeting, personnel, legal, and purchasing
procedures.

¢ Organize the work of county departments and review the departments,
administration, and operation of the county and make recommendations pertaining to
reorganization by the board.

e Select, employ, and supervise all personnel and fill all vacancies under the
jurisdiction of the board. However, the employment of all department heads shall
require confirmation by the board.

e Suspend, discharge, or remove any employee under the jurisdiction of the board
pursuant to procedures adopted by the board.

e Negotiate leases, contracts, and other agreements for the county, subject to approval
of the board.

¢ See that all terms and conditions in all leases, contracts, and agreements are
performed and notify the board of any noted violation thereof.

o Attend all meetings of the board with authority to participate in the discussion of any
matter.

e Perform such other duties as may be required by the board of county commissioners.
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Statutes make clear that managers and administrators are not to engage in policy making. Instead
they must only faithfully execute the decisions made by the commission. Of course, what is on paper is
not always the way things work in real life. And so managers and administrators often have great say over
what ordinances the county commissioners adopt, what decisions they make, and what budgets they pass.
The managers and administrators are full-time employees and have a large information advantage over
their commissioners, particularly in small- and medium-sized counties where the commissioners may
have other full- or part-time jobs. Managers bring problems to the attention of the board, which allows
them to help set the agenda. They also propose budgets and do research on policy problems and so can
help steer the board to their desired course of action. Of course, county administrators or managers have a
tough and tricky job and they have to be careful not to obviously exceed their authority or anger the
commissioners. Because if they do, the same commissions that hire managers or administrators can also
fire them!

COMMISSION-EXECUTIVE FORM

As counties grow very large and more diverse, they often begin to consider the commission-
executive form of government. Only three Florida charter counties have adopted the commission-
executive form of government (technically called the “county executive form” in Florida statutes): Duval;
Miami-Dade; and Orange. Figure 4 displays the county executive form of government for Orange County.
Like the commission-administrator form it differs from the traditional commission form in that there are
separate roles for making policy and implementing policy. However, it differs from the commission-
administrator form as well because the person responsible for the executive role (the mayor in the case of
these three Florida charter counties) is elected by the county voters rather than appointed by the board of
commissioners. And unlike an administrator or manager, the mayor in this form of government is
expected to help formulate policy. In all three counties the mayor is expected to suggest policy to the
board and influence what is actually passed. In Orange County the elected mayor actually chairs the
commission meetings and has an equal vote with the other six commissioners. In Miami-Dade and Duval,
the mayors can veto commission actions (subject to override by the commission). And of course since the
office is elected, the mayor is also expected to politically lead county residents and speak publicly and to
the press about the direction of local policy and even on occasion state and national party politics. These
are activities that are strictly forbidden for county managers and administrators and would almost
certainly lead to termination.

The mayors in all three of these counties are similar to the administrators and managers in one
way however, since the mayor is also legally responsible for the administration of county government and
executing the laws that the commission passes. In fact, Florida Statutes Chapter 125.85 lists12 specific
administrative duties that charter county executives must undertake in addition to whatever else the
charter contains (they are not listed separately here as most of them duplicate the administrative functions
required of county managers and administrators in state statute). The specific duties and expectations for
the mayors beyond the administrative ones required by the state are set out in the charter of each county.
Of course all three of these county mayors employ a full-time administrator to oversee day to day
operations because of the size of their counties and the enormous workload they carry. Of the three
charters, Orange County has the one that might be considered the “average” example of a county
executive form of government found in other states. The charters of Miami-Dade and Duval each have an
interesting and unique twist on county government structure in Florida. Each was designed to help
mitigate the problem of metropolitan fragmentation — the existence of many local governments in one
region trying to coordinate and offer citizens services efficiently."
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CONSOLIDATED GOVERNMENT IN JACKSONVILLE/DUVAL COUNTY

The Florida Constitution allows for the merger of local governments, including city-county
consolidation, by special legislative act “if approved by vote of the electors of the county, or of the county
and municipalities affected.”?® The logic behind consolidation is to ease fragmentation and competition
between cities and counties and increase efficiency by creating one local government to replace two or
more. Jacksonville and Duval County residents voted to merge in 1967, following allegations of
widespread corruption in the city government, a weakening tax base and deteriorating public schools.?!
But consolidation proposals have been repeatedly rejected by voters elsewhere in the state.”? Often
incumbent officials and public employees fear loss of their positions; racial minorities fear dilution of
their power; and other voters fear larger, more expensive, and less responsive government. And even in
Jacksonville, there has been little evidence that city-county consolidation has led to greater efficiency in
government®® or a reduction in expenditures.?*

Nonetheless, consolidation did replace separate county and city governments with one
consolidated government. And so the legislative body for the county is called the Jacksonville City
Council and the chief executive of the county is called the Mayor of Jacksonville.

FEDERATED GOVERNMENT IN MIAMI-DADE

Another attempt to coordinate service delivery and mitigate the problems of metropolitan
fragmentation is the creation of a federated local government. The Florida constitution established home
rule in 1956 and a special federated government was created in Dade County in 1957. (Dade County
officially changed its name to Miami-Dade County in 1997). Interestingly, before the voters of Dade
county were able to hold a referendum, the entire state got to vote on approval for this new form of
government in 1956 as it was proposed as an amendment to the state constitution (subsequently it was
carried forward in the new constitution of 1968). Unlike consolidation, federated government sets up a
two-tier system of governance (much like the US federal system sets up a structure with national and state
governments). The 35 municipalities in Miami-Dade make up the lower tier of government and provide
police and fire protection, zoning and code enforcement, and other typical city services paid for by city
taxes. The county is the higher tier of government and provides services that are more regional in nature
such as emergency management, airport and seaport operations, public housing, health care,
transportation, and environmental services which are funded by county taxes on all incorporated and
unincorporated areas.”> The original charter changed the form of government from the traditional
commission form to a county manager form. However in 2007 the voters of Miami-Dade revised their
charter creating the current commission-executive form of government.

ASSESSING FORMS OF GOVERNMENT

All three basic forms of county government can work effectively. However, each is designed for
a certain type of county. The primary factor in having a good fit between the county and the form of
government is population size. Table 2.4 shows the average population size of the counties that have each
form of government. The ten non-charter counties with commission forms of government average a little
less than 19,000 people. The 54 counties that have county-manager or administrator forms of government
average a little over 260,000. And the three charter counties that have adopted an executive form of
government average almost 1.5 million people.

There is logic to this self-sorting. The traditional county commission structure was designed for
small rural counties with fairly homogenous population. Citizen expectations for services are fairly low
and political conflict is rare. County commissioners can handle both making and overseeing policy and
many key state functions are handled by the separately elected constitutional officers.
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Figure 2.4. Council-Executive Form of Government, Orange County, Florida.
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Source: Orange County Government Directory 2015-2016, Organizational chart adapted by the author.

However, as the population grows and becomes more diverse, more political conflict is bound to
occur and citizens begin to expect more services. Having the county commission make and implement
policy becomes difficult and inefficient — and violates the cherished political doctrine of separation of
powers inherent in national and state government. Thus counties begin to gravitate towards the county
manager or administrator form of government to allow a professional administrator to oversee day to day
operations of county government and allow the commission to focus on making policy.

Finally, as the county grows even larger and more diverse there is a need for political leadership
and an elected executive. Political disagreements between diverse factions can best be overcome by
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strong political leadership — something a manager or administrator is ill-equipped to provide and legally
cannot provide. Executive mayors that are forced to campaign, talk to voters, lay out plans for the future
and help work out compromises that various factions can live with help make large urban counties
function. In fact, it is somewhat surprising that only three counties have selected this system as several
more in Florida are large enough and diverse enough to indicate they might be better served with a strong
elected mayor. Broward County voted against establishing an executive mayor in 2000 but has
periodically considered putting the issue back before residents as a charter revision.

Table 2.4. Form of Government by Average County Population (2016).

Form of Government Average County Population
Commission 16,522
Manager/Administrator 274,457
Executive 1,634,943

Source: Data tabulated by the author from Florida Office of Economic and Demographic Research county
population estimates

COMMISSION DISTRICT STRUCTURES

There are basically two issues involved when examining the structure of commission districts in
Florida: the number of commissioners and type of district. Charter status is the primary determining factor
for size, although even non-charter counties have two options. Generally most counties in Florida have
five districts although several charter counties (and one non-charter) have larger numbers. Federal civil
rights concerns are a significant factor in the type of district that some counties use. The three basic types
of districts found in Florida and across the country are: single member districts in operation in 23
counties; at-large district residency systems employed by 38 counties; and mixed systems (a combination
of single member and at-large) found in the other six counties (see Table 2.5). The number and type of
commission districts for non-charter counties is governed by the Florida Constitution and Chapter 124,
Florida Statutes. The charter designates the number of commissioners and type of system in the charter
counties.

AT-LARGE, DISTRICT RESIDENCY SYSTEM

Article VIII Section 1(e) of the Florida Constitution requires that county commission districts in
all counties be redrawn after each decennial census and be of “contiguous territory as nearly equal in
population as practicable.” Additionally, it states that non-charter counties will have five or seven
commissioners serving four-year staggered terms (so as to keep some experienced members on the
commission after each election) and that one member residing in each commission district will be elected
as provided by law. Chapter 124.01, Florida Statutes, sets up an election system called an at-large, district
residency system. Specifically, the county is divided into five equally populated, geographically defined
districts. A candidate runs to represent the district he or she lives in (e.g., District 1), but all voters in the
county get to vote on who shall represent that district. Thirty-eight counties, including seven charter
counties, use this system and have five districts. For non-charter counties it is the default system if they
do not choose something different.

SINGLE-MEMBER AND MIXED DISTRICTS

Chapter 124.011, Florida Statutes, gives two more alternatives for non-charter counties: five
single-member districts or a seven-member mixed system—both with staggered terms. In either case, for
a non-charter county to adopt either of these systems a proposition to do so must be placed before the
voters by resolution of the commission or by a petition signed by at least 10% of the county’s registered
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voters. The single-member district plan is fairly straightforward: “each commissioner shall be nominated
and elected only by the qualified electors who reside in the same county commission district as the
commissioner.” Twenty-three counties have single-member district elections with four charter and 15
non-charter counties having five members and four charter counties deciding on larger commissions
(Orange, 6, Palm Beach, 7, Broward, 9, and Miami-Dade, 13).

Table 2.5. County Commission Elections Districts: Type and Number (Charter Counties in Italics).

Single Member At-Large, District Residency Mixed
(Single/At-Large)

County # County # County # County #
Bradford 5 Alachua 5 Liberty 5 Duval 19 (14/5)
Brevard 5 Baker 5 Marion 5 Hillsborough 7 (4/3)
Broward 9 Bay 5 Martin 5 Leon 7 (5/2)
Calhoun 5 Charlotte 5 Monroe 5 Manatee 7 (5/2)
Clay 5 Citrus 5 Nassau 5 Pinellas 7 (4/3)
Collier 5 DeSoto 5 Okaloosa 5 Volusia 7 (5/2)
Columbia 5 Dixie 5 Okeechobee 5
Escambia 5 Flagler 5 Pasco 5
Franklin 5 Gilchrist 5 Polk 5
Gadsden 5 Glades 5 Putnam 5
Gulf 5 Hardee 5 Santa Rosa 5
Hamilton 5 Hernando 5 Sarasota 5
Hendry 5 Highlands 5 Seminole 5
Jackson 5 Holmes 5 St. Johns 5
Jefferson 5 Indian River 5 St. Lucie 5
Madison 5 Lafayette 5 Sumter 5
Miami-Dade 13 Lake 5 Wakulla 5
Orange* 6 Lee 5 Walton 5
Osceola 5 Levy 5 Washington 5
Palm Beach 7
Suwannee 5
Taylor 5
Union 5

Source: Data collected by the author.
* Orange County actually has 7 voting members on the commission since the executive mayor elected countywide
also has a vote.

For the seven-member mixed system, five members are elected from single member districts as
just described. The other two run at-large—candidates for these two seats can live in any part of the
county and all county electors are eligible to vote in those elections. Manatee County is the only non-
charter county currently using this system, but two charter counties, Leon and Volusia, do as well. Two
other charter counties (Hillsborough and Pinellas) also have seven members but have four single members
and three at-large. Finally, Duval County/Jacksonville uses a mixed system and has the largest
commission/council in the state at 19 total members: 14 from single member districts and five elected at-
large.

EVALUATING DISTRICTING PLANS
Each of the three types of districting plan has some advantages and disadvantages. At-large

district residency plans require commission members to be spread out geographically through the county
to ensure that all areas receive representation but allow all residents to have a vote for all commissioners.
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Theoretically at-large elections keep commissioners focusing on the good of the whole county rather than
the narrow concerns of one area. However, at-large systems can make it more difficult for minority
residents to elect a minority to the commission. If most residents vote along racial or ethnic lines, even a
county with 49% minority population may not elect any members to the commission. In fact, a number of
Florida counties have been forced to abandon at-large elections and replace them with single member
districts because of legal action by the U.S. Justice Department and federal courts enforcing the Voting
Rights Act. These include Escambia, Miami-Dade and more recently Osceola. In each case Black and/or
Hispanic residents complained that they were not able to elect minority members to their commission
despite having a fairly high percentage of minority residents in the county. In each case the switch to
single member districts increased the number of minorities on the commission and gave needed
representation to minority groups in the community. One of the big advantages of single member districts
is that they allow for greater diversity and representation on the commission. Of course, single member
districts can also lead each commissioner to have a narrow parochial view of issues and lose sight of what
is in the best interest of the county as a whole. Thus, proponents of mixed systems promote them
precisely because they allow some commissioners to bring a countywide perspective to matters before the
board of county commissioners but allow other district-based commissioners to represent specific areas of
the county.

A REVIEW OF COUNTY GOVERNMENT STRUCTURE IN FLORIDA

Florida county government structure has come a long way since the 1950s. The options provided
to the counties by the state have given counties more home rule and flexibility to deal with larger urban
populations and citizen demand for increasing county services. There are three main structures that affect
all counties in the state: charter status; form of government; and type of commission district.

The first and most important structural question faced by Florida counties is whether or not to
adopt a charter. Charter counties have more independence from the state in determining how to set up and
operate their county government although even non-charter counties have many more options and much
more independence than they used to. It is somewhat surprising that only 20 counties have chosen to
become charter counties in the last 40 years. It would not be surprising if more select this option in the
coming decades.

Florida counties are using three different forms of government — with all but one county also
having at least five elected constitutional officers. Some smaller counties still use the traditional county
commission system that combines the legislative and executive function in the county commission. Only
nine counties are still using this system in Florida and five of those are already phasing into a county
administrator system by employing a county coordinator to act as an administrator over day to day
activities. Over time it is likely that all but two or three of the smallest counties in Florida will eventually
choose to abandon the county commission system. By far the most popular form of government is the
county administrator or manager form of government. The vast majority of counties have chosen this
system. By separating policy making and policy implementation between the commission and a manager
or administrator appointed by the commission, residents get more efficient effective governance. Finally,
just three of the largest counties in Florida have chosen an executive form. This form requires a mayor to
be elected. The mayor can then provide political leadership to the county, work with the commission to
make policy, execute county decisions, and manage the bureaucracy. Of these three counties, Duval
County’s consolidation with Jacksonville and Miami-Dade’s system of federated government provide two
more interesting structures to try and deal with the problem of metropolitan fragmentation in urban areas.
Several other large Florida counties will likely consider an executive form of government or consolidation
in the future (although consolidation attempts have not fared well in Florida).

Finally, the last structure is number and type of commission district. Almost all non-charter
counties have five commission members (although they can have seven and one does). Charter counties
can and do have larger commissions with the number determined by the charter. The three types of
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election districts are available to both charter and non-charter counties alike (although the method of
adopting them is somewhat different for each type of county). At-large district residency systems are the
most prevalent in Florida and allow commissioners to focus on wider county concerns. However, they
also make it more difficult for minorities to win seats on the commission and thus a number of counties
have switched (voluntarily or through legal action) to single member districts. Increasing use of single
member districts increases diversity of county commissions and allows district concerns to be addressed
but also encourages commission members to take a very narrow view of their job. The mixed system that
combines single member and at-large districts is perhaps a good compromise that utilizes the best features
of each.

NOTES
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24 See J. Edwin Benton and Darwin B. Gamble, “City/County Consolidation and Economies of Scale: Evidence
from a Time-Series Analysis in Jacksonville, Florida,” Social Science Quarterly 65 (March 1985): 190-98.

25 See http://www.miamidade.gov/info/government.asp. For an early look at the establishment of federated
government in Miami-Dade see Edward Sofen, The Miami Metropolitan Experience (Garden City, NY: Anchor
Books, 1966).
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3. Sources and Limits of County Powers

Virginia “Ginger” Delegal

Counties are political subdivisions of the State of Florida. They may be created, abolished or
changed by law.! The powers and authority of a county are derived from federal, state, and local law,
including constitutions, statutory law, judicial decisions, administrative rules and local regulations, as a
part of the governing law. All of these laws can also limit the powers and authority of a county in Florida
and must be consulted to determine whether any applicable limits exist in a particular situation.

United States Constitution. The United States Constitution does not address the issue of creating
local governments. Instead, the U.S. Constitution OToutlines the powers of the federal government,
leaving any powers not given to the federal government to the states. This state power includes the ability
to establish local governments, such as counties.

Florida Constitution and State Statutes. More than a century has passed since Dillon’s treatise
first articulated the law of state and local government relations in this country. A local government, under
Dillon’s Rule, possesses only those powers that are expressly delegated to it from the sovereign state,
those necessarily implied from the express grant, or those implied from the municipality’s very
existence.? This view resolved the conflict of power between state and local governments within the
individual states, and further assured that under the United States Constitution principles of federalism,
only two sovereigns would be recognized, the federal and the state. Within individual states, however,
Dillon’s Rule generated an uneasiness that was hard to put to rest. Fundamental democratic principles, as
well as the U.S. Constitution itself guarantee citizens the right to petition their government for redress of
grievances, and local government is the government closest and potentially most responsive to the
people.® As Florida courts have recognized, the people have a deep-rooted expectation that they will
resolve many matters among themselves at the most accessible level of government.*

From these and similar concepts, a national home rule movement developed during the course of
the 20" century. Through various means, most states have now granted home rule powers to their cities,
counties, and other local governments, either by direct grants of power, by limitations on state legislative
interference in local affairs, or by a modified combination of both.’

Dillon’s Rule prevailed in Florida, with limited and notable exception, until Article VIII of the
1968 Constitution dramatically reallocated constitutional power by expressly vesting in municipalities
and charter counties full power of self-determination in local affairs. Since 1968, counties, in addition to
municipalities in Florida have home rule powers. This concept favors the grant of authority, not
exclusively reserved by the state (to itself) to units of local government. This concept does not mean
complete local autonomy, however. Rather, it speaks to a broad empowerment of local authorities to
make and enforce rules in matters of genuine local concern. State legislation is not barred on matters of
local concern under home rule but home rule does shift the location of decision making power back to
those persons who are in the best position to assess local needs, allowing the State Legislature to
concentrate on the issues that have a genuine statewide effect. Furthermore, home rule is a practical
response to continued increases in the demand for fundamental services such as water, wastewater
treatment, transportation, planning, zoning, law enforcement, fire protection, public health, parks and
recreation, precipitated by increasing populations.®

There are two forms of county government, charter and non-charter, in the state constitution.
Counties with charters have all powers of self-government that are not inconsistent with general law or
with special laws (when those special laws are approved by local referendum).” This self-governance
authority is granted directly from the constitution (i.e., the people) to the county. Non-charter counties
have more limited powers of self-government; they have those powers that are provided by general or
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special law.® Scholars have noted that depending on the legislative enactments, the powers of charter and
non-charter counties could conceivably be the same.’

The 1968 constitutional revision and later legislation, like the 1974 Optional County Charter
Law, have increased the counties’ home rule powers in order to more effectively meet the needs of
Florida’s citizens. In addition, the County Administration Law of 1974 was designed to then modernize
non-charter county government, by authorizing the appointment of a county administrator in non-charter
counties. Chapter 125, Florida Statutes, prescribes the general powers of counties. These powers illustrate
the many functions in which counties are involved, including fire protection, health and welfare services,
zoning and business regulations, air pollution control, parks and recreation, libraries, museums, waste and
sewage regulation and control, and public transportation systems, to list a few.!® The role of county
government in Florida has changed dramatically since 1968. No longer are counties considered merely
appendages of the state. Even non-charter counties have been granted limited home rule powers by the
Legislature in response to Floridians’ increased demands and expectations for service.'!

Ordinances and Resolutions. An ordinance is the mode of expressing the legislative acts of a
local government.'? A resolution is an order of a temporary character and of a ministerial nature.'* The
adoption of an ordinance allows an opportunity for greater citizen input than passage of a resolution.
Thus, ordinances provide broader safeguards and a permanence not afforded by a resolution.'*

The board of county commissioners has the power to carry on county government.'> This power
includes the authority to adopt ordinance and resolutions that are necessary for the exercise of its
powers.'® The board of a non-charter county may enact county ordinances that are not inconsistent with
general or special law.!” A charter county’s board of county commissioners may enact county ordinances
that are not inconsistent with general law.'® Ordinances in a non-charter county that conflict with a
municipal ordinance are not effective inside that municipality;'® in a charter county, the charter must
specify whether the county or municipal ordinance prevails in the event of a conflict.?’

Each county ordinance must be filed with the custodian of state records (i.e., the Secretary of
State) and becomes effective upon filing or at another time as prescribed by general law.?! In addition,
when ordinances are violated, violators are to be prosecuted and punished as provided by general or
special law.??

The ordinance enactment powers that are conferred on counties by the state constitution may be
exercised in accordance with section 125.66, Florida Statutes. Ordinances are enacted after noticed public
hearings are held on the proposed ordinance. The precise procedures for a particular type of ordinance
vary. For example, the enactment procedures for the small county local option sales tax are different?’
than the procedures for an ordinance that changes the list of permitted uses of property within a zoning
category.”*

Ordinances can only contain one subject matter, and that subject matter must be expressed in the
title. Revisions to ordinances must be set out in full; no ordinance can be amended or revised by reference
to the title only. The enacting clause of every ordinance must read:

Be it Ordained by the Board of County Commissioner of County:?®

With only a few exemptions in the growth and land use area, each county must maintain a current
codification of all ordinances.?®

Ordinance Violations. In general, violations of county ordinances are misdemeanors and are
prosecuted in the same manner as all other misdemeanors and in county court.?” Violators may be
punished by fines up to $500 and/or by imprisonment in the county jail up to 60 days.”® A county may
also establish a code enforcement board?® or designate a county employee (or agent) as code inspectors
who may issue citations for violations of county codes and ordinances.*°
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COUNTY TAXATION AND SPENDING

Perhaps the severest limit on the broad transfer of power to cities and counties in Florida in the
1968 constitutional revision arises from Article VII of the constitution. Although the constitution, in one
place,’' mandates that the Legislature authorize the local levy of ad valorem taxes and allowed the
Legislature to authorize other local taxes as well,*? another®® preempts all forms of taxation except ad
valorem taxes to the state, and further provides that no tax can be levied “except in pursuance of law.*
Combined with the State Legislature’s power to preempt or deny home rule by general law, the
constitution’s fiscal preemption deals a rugged blow to home rule. After all, while the taxing and
borrowing power is a fundamental component of sovereignty over which a State Legislature might wish
to exert substantial control,*® it has been cannily observed that without fiscal home rule there is no home
rule.’

PLANNING AND ZONING

Counties are statutorily empowered to prepare and enforce comprehensive plans for the
development of the county.?’ In addition, counties have the power to establish, coordinate, and enforce
zoning regulations that are necessary to protect the public.*® The Florida Legislature has also mandated
that counties have not only the power but also the responsibility to plan for future growth and
development, to adopt and amend comprehensive plans, to implement comprehensive plans, and to
establish, support and maintain administrative procedure to carry out the purpose of the Local
Government Comprehensive Planning and Land Development Regulation Act.** Comprehensive plans
contain chapters or “elements” that address future land use, housing, transportation, infrastructure, coastal
management, conservation, recreation and open space, intergovernmental coordination, and capital
improvements. A key component of the Act is its “concurrency” provision that requires facilities and
services to be available concurrent with the impacts of development.

Each county commission must designate and by ordinance establish a “local planning agency,”
unless the agency is otherwise established by law.*’ The agency can be a local planning commission, the
planning department of the local government, or other entity, including a countywide planning unit.*! The
county commission is mandated to appropriate funds for salaries, fees and expenses necessary in the
conduct of the work of the local planning agency and must also establish the schedule of fees to be
charged by the agency.*

EMINENT DOMAIN

Eminent domain is the fundamental power of the sovereign to take private property for a public
use without the property owner’s consent.** The power of eminent domain comes from the practical
necessity to take properties for the public good. Every property owner holds title to property subject to the
superior right of the government to retake that property. Because this power is one of the most onerous
proceedings known to the law, the United States and the Florida constitutions contain express safeguards
for private property rights. The United States Constitution, in the Fifth Amendment, prohibits the federal
government from taking private property for public use without just compensation and the 14™
Amendment prohibits state and local governments from condemning private property without due process
of law. In Florida, that means that no private property can be taken except for a public purpose and with
full compensation paid to the owner.

A county’s power of eminent domain is prescribed by the Florida Legislature, through Chapters
73 and 74 of the Florida Statutes. These chapters describe the required notice and opportunity to be heard
that is demanded by the constitution. There are at least 55 other statutory provisions that also grant the
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right to the power of eminent domain to the state, its agencies, counties and other local governmental
entities and provide limitations on its use. Chapter 127 of the Florida Statutes provides express and
additional powers of eminent domain for counties.

Some examples of when counties use the power of eminent domain include roadway, bridge,
expressway and other transportation projects; drainage and water control purposes; water, wastewater,
telephone, electric and natural gas utility services; beach restoration and preservation; community
redevelopment; and public housing projects.

NOTES

! See Art. VIIL § 1(a), Fla. Const.

2 See, generally, 1 J. Dillon, Municipal Corporations 448-55 (5th ed. 1911).

3 See U.S. Const. amend. 1; see also Sands and Libonati, 1 Local Government Law §4.01 and Supp. at 99 (1991).

4 See, for example, Cross Key Waterways v. Askew, 351 So. 2d 1062 (Fla. 1st DCA 1977), aff'd, 372 So. 2d 913
(Fla. 1978) (footnote omitted)(concluding a shift in regulatory authority away from local government to the state,
“The primacy of local government jurisdiction in land development regulation has traditionally been, in this country,
a corollary of the people's right of access to government. In a sense, therefore, the jurisdictional claim of local
governments in these matters is based on historical preferences stronger than law.”).
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13 See City of Pensacola v. Southern Bell Telephone Co., 37 So. 820, 824 (Fla. 1905); see also § 166.041(1)(b), Fla.
Stat. (defining resolutions as “expressions of a governing body concerning matters of administration, an expression
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4. County Commissioners:
Powers and Duties

Virginia “Ginger” Delegal

In Florida, except when otherwise provided by county charter, the governing body of each county
is a board of county commissioners, composed of either five or seven members.'

BUDGETING AND SPENDING COUNTY FUNDS

A budget system has been established for the control of the finances of the boards of county
commissioners across the state.” The budget controls the levy of taxes and the expenditure of money for
all county purposes on an annual basis, and it is unlawful for the county commission to expend or contract
for expenditures in any fiscal year for more than the amount budgeted.’ The county budget is to be
prepared, summarized, and approved by the board of county commissioners of each county and it must be
balanced—that is, the total of the estimated receipts (monies to be received by the county), including
balances brought forward, shall equal the total of the appropriations (monies budgeted to be spent) plus
monies held in reserves. The receipts side of the budget can include only 95 percent of anticipated
receipts from all sources. The expenditure side of the budget must include itemized appropriations for all
expenditures that are authorized by law, contemplated to be made, or incurred for the benefit of the
county during the year, and the provision for reserves. Finally, the budget must reflect the estimated
division between countywide and non-countywide expenditures and revenues.*

The annual county budget must make provision for reserves. A reserve for contingencies (i.e.,
unforeseen circumstances) can be provided but not in an amount that exceeds 10 percent of the budget.
When certain statutory thresholds are met, the budget can also provide for a cash carry forward reserve.’
Section 129.01 of the Florida Statutes further outlines the requirements for outstanding debt and surpluses
in the annual budget.

COUNTY PROPERTY

In every county, there must be a county seat where the principal offices and permanent records of
all the county officers must be located.® Counties in Florida have the express statutory power to “provide
and maintain county buildings.”” Furthermore, the county commission has the sole authority to allocate
space in county buildings to the various county officials and, in the absence of fraud or abuse of that
discretion, such a determination will not be interfered with.® In addition, the county can also provide and
maintain county buildings;’ hospitals;'® parks, preserves, playgrounds, recreation areas, libraries,
museums;' 'and roads, bridges, tunnels and related facilities.'?
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ACQUISITION AND DISPOSITION

Purchase. Counties have the express authority to purchase real property for a public purpose.'?
All appraisals, offers, and counteroffers must be in writing. They are not, however, available for public
disclosure or inspection, and they are exempt from the public records law until an option contract is
executed, or if no option contract is executed, until 30 days before a contract or agreement for purchase is
considered for approval by the board of county commissioners.'*

Sale of Property. County property can be sold and leased through action of the board of county
commissioners. When the board determines that it is in the best interest of the county to do so, the county
can sell real or personal property or can lease real property. Such a sale or lease can be made to the
highest and best bidder for the particular use the board deems to be the highest and best, for such length
of term and under such conditions as the board may in its discretion determine."® In addition, boards can
negotiate the lease of an airport or seaport facility and can modify or extend an existing lease of real
property for an additional term not to exceed 25 years where the improved value of the lease has an
appraised value in excess of $20 million and can lease a professional sports franchise facility financed by
tourist development and/or sales taxes.'®

When selling real property, the county must provide notice and call for bids for the purchase of
the real estate. The highest bid complying with the terms and conditions in the notice must be accepted by
the board unless the board rejects all bids because are all too low.'” A county can conduct a private sale of
real property only when the property meets certain criteria, like it is of insufficient size and shape to be
issued a building permit, when the value of the property is $15,000 or less, or when the parcel is of use
only to one or more adjacent property owners.'®

Finally, a county can sell and convey any real or personal property in accordance with an
ordinance enacted by the board of county commissioners that prescribes standards and procedures to be
used by the county in such selling and conveying.'’

Exchange of Property. When a board of county commissioners determines that property is no
longer needed for a county purpose and that property could, to the best interest of the county, be
exchanged for other real property that the county wants to acquire for county purposes, the county can
exchange such property. However, before any exchange of property can occur, notice must be provided
and a resolution adopted by the board exchanging such property.?

Sale of County Property to the United States, the State, or a Nonprofit. A county can convey or
lease real property in a private sale to the United States, one of its departments or agencies, the state or
any political subdivision, a municipality of this state, or other not-for-profit organization.?' These entities
must petition the county, describing the public or community interest and welfare that the county-owned
property is needed for. If the board is satisfied that such property is required for such use and it is not
needed for county purposes, the board can convey the property at such price as the board may fix.

COMMISSIONER COMPENSATION

“The powers, duties, compensation and method of payment of state and county officers shall be
fixed by law.”?? In all non-charter counties and in all charter counties where charters do not alter the
salaries of county commissioners, the salary is established by the Legislature.”* Section 145.031, Florida
Statutes, establishes county commissioner salaries as a function of population.

COMMISSIONER VACANCIES

Suspension from Office. The governor has the power to suspend any county officer for
malfeasance, misfeasance, neglect of duty, drunkenness, incompetence, permanent inability to perform
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official duties, or commission of a felony and can fill the office by appointment for the period of
suspension.?*

Malfeasance, as grounds for removal from office, refers to evil conduct or an illegal
deed; doing that which one ought not to do; or performance of an act in an official
capacity that is wholly illegal and wrongful.?®

Misfeasance, as grounds for removal or suspension from office, refers to performance by
an officer in his or her official capacity of a legal act in an improper or illegal manner—
literally a misdeed or trespass.*®

Neglect of duty, as grounds for removal or suspension from office, refers to neglect or
failure of an officer to do and performance of some duty imposed by virtue of his or her
office or required by law.?’

Nonfeasance, as grounds for removal or suspension from office, refers to neglect or
refusal without sufficient excuse, to do that which is in the officer’s duty to do.?®

Drunkenness, as grounds for suspension or removal from office, has reference to such
use of spirituous, vinous, or malt liquors as impairs or incapacitates, whether slight,
temporary, or permanent, an officer in the efficient discharge of his or her official
duties.”’

Incompetency, as grounds for removal or suspension from office, refers to any physical,
moral, or intellectual quality, the lack of which incapacitates one to perform the duties of
his or her office. Examples include gross ignorance or carelessness, lack of judgment or
discretion or serious physical or mental defect not present at the time of election.>

The governor also has the power to fill by appointment any vacant county office for the
remainder of the term if the term had less than 28 months remaining. If more than 28 months, the
governor can appoint the replacement who will serve until the first Tuesday after the first Monday,
following the next general election.?!

COMMISSIONER RECALL

County commissioners in charter counties, except Miami-Dade County, by operation of law, may
be removed from office by elector recall. Such is not the case in non-charter counties. The process is
defined by state statute.*

NOTES

! See Art. VIIL § 1(e), Fla. Const.
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4 See § 129.01(1)(b), Fla. Stat.

5 See § 129.01(1)(c), Fla. Stat.; the cash carry forward may be used to pay expenditures from October 1 of the
ensuing fiscal year until such time as the revenues for that year are expected to be available. See § 129.01(1)(c)2,
Fla. Stat.

6 See Art. VIII, § 1(k), Fla. Const.
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5. Other County Officials,
Boards, and Authorities

Virginia “Ginger” Delegal

OTHER COUNTY OFFICIALS

County Manager/Administrator. Almost every county in Florida has created the office of the
county administrator." The county administrator is responsible for administration of all departments
within county government that are responsible to the board of county commissioners and for the proper
administration of all affairs under the jurisdiction of the board.? Unless otherwise indicated by charter
provision, the county administrator is hired, fired, and paid in accordance with action by the board of
county commissioners.® The administrator can, among others, have the following powers and duties:*

e Administer and carry out directives and policies of the board.
o Enforce all orders, resolutions, ordinances and regulations of the board.
e Report to the board on an annual basis.

e Provide the board of its individual members with data or information concerning
county government.

e Provide advice and recommendations on county government operations to the board.

e Prepare and submit to the board an annual operating budget, a capital budget, and a
capital program.

o Establish the schedules and procedures for all county departments.

e Prepare and submit to the board a complete report on the finances and administrative
activities of the county.

e Supervise the care and custody of all county property.
e Recommend a classification and pay plan for all positions in county service.

e Develop, install and maintain centralizing budgeting, personnel, legal and purchasing
procedures.

e Organize the work of county department.

e Select, employ and supervise all personnel and fill all vacancies under the jurisdiction
of the board.

e Negotiate leases, contracts, other agreements for the county, subject to approval of
the board.
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e Attend all meetings of the board with authority to participate in the discussion of any
matter.

County Attorney. The board of county commissioners has the authority to employ an attorney to
represent it. Specifically, the county commission can “[p]rovide for the prosecution and defense of legal
causes [o]n behalf of the county ... and retain counsel and set their compensation.™

CONSTITUTIONAL COUNTY OFFICERS

In Florida, there are five independently elected county officers who have authority to act in a
semi-autonomous fashion.® The county commissioners are elected individually and separately from these
other officers. The officers are:

Sheriff

Tax Collector

Property Appraiser
Supervisor of Elections
Clerk of the Circuit Court

Clerk. Under the state constitution, clerks are constitutional officers deriving their authority and
responsibility from both constitutional and statutory provisions.” Article V, section 16, states as follows:

There shall be in each county a clerk of the circuit court who shall be selected pursuant to
the provisions of Article VIII, section 1. Notwithstanding any other provision of the
constitution, the duties of the clerk of the circuit court may be divided by special or
general law between two officers, one serving as clerk of court and one serving as ex
officio clerk of the board of county commissioners, auditor, recorder and custodian of all
funds.

The state constitution further provides for the election of the clerk of circuit court, along with the other
county officers, and that, “[w]hen not otherwise provided by county charter or special law approved by
vote of the electors, the clerk of the circuit court shall be the ex officio clerk of the board of county
commissioners, auditor, recorder and custodian of all funds.”®

Under these two constitutional provisions, the clerk’s judicial functions as clerk of the court are
separated from the clerk’s authority as auditor, accountant, custodian of county funds, and official
recorder. In fact, these provisions provide the only method for separating the clerk’s functions.’
Accordingly, the clerk’s office may be divided by special or general law or by county charter or special
law approved by the electors. “In the absence of either of these two methods, the clerk must perform the
dual role prescribed by constitutional mandate.”'’

By state law, the clerk of the court for the county is the clerk and accountant of the board of
county commissioners. The clerk keeps the board’s minutes and accounts and performs other duties as
directed by the board and keeps the county seal.!!

With respect to the courts, the clerk:

e Ensures that the court's orders, judgments or directives are carried out within the
parameters allowed by law.

e  Maintains the court's records.

e Collects and disburses the court fines, fees and assessments.
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e Collects and disburses court ordered child support and alimony payments.

With respect to state government, the clerk:

e Collects and disburses documentary stamps and intangible taxes for the Department
of Revenue.

e (Collects and disburses numerous fees and assessments for the benefit of state trust
funds.

e Provides informational, financial and statistical data to the Florida Legislature,
Supreme Court, Florida Department of Law Enforcement, Auditor General,
Department of Health and Rehabilitative Services, and other state agencies.

With respect to citizens' protection, the clerk:

e As custodian of county funds, ensures that the taxpayer's money is managed
according to law.

e Can provide internal audits of county government.'?

The clerk can have a role in a county as the budget officer. Unless the board of county
commissioners has designated a different officer, the clerk or the comptroller, as applicable, is the budget
officer for the county. The budget officer duties are not a part of the constitutional requirements
performed by the clerks. Accordingly, the position of budget officer is not an office for purposes of the
state constitution. '

Sheriff. As a constitutional officer, the sheriff in Florida is elected for a term of four years and is
governed by the Florida Constitution and the Florida Statutes. The duties of the office are specifically laid
out in Chapter 30 of the Florida Statutes. Although the nature and scope of law enforcement have evolved
with the rising population and changing times, the sheriff’s core of duties as outlined in Chapter 30 has
remained fairly constant over the years.

The most recognizable aspect of the sheriff’s duties is law enforcement. The sheriff is chief law
enforcement officer of the county. Sheriffs are the “conservators of the peace in their counties.”'* The
sheriffs are also responsible for service of all legal process (writs, warrants, subpoenas, and other legal
documents) directed to them by the courts or the county commissioners.'> Other responsibilities of the
sheriff include keeper of the county jail'® and provider of court security.’

One of the ways in which the sheriff and the board of county commissioners interrelate is through
the budget process. Each sheriff must certify to the board of county commissioners a proposed budget of
expenditures for the ensuing fiscal year'® that the proposed expenditures “are reasonable and necessary
for the proper and efficient operation of the office.”"

Tax Collector. The Office of Tax Collector is authorized by the state constitution, as a separate
entity from other county departments or agencies and is an elected officer. The tax collector is an agent
for various state and local government agencies responsible for the collection of revenue and public
funding; the tax collector invests those revenues and funds, pending their timely distribution, to various
state, local agencies, and taxing authorities. A wide range of services are provided by tax collectors,
including the collection of ad valorem taxes, non-ad valorem special assessments, occupational licenses,
motor vehicle and vessel registration and title applications, collection of sales tax, licenses, and the
issuance of hunting and fishing licenses.

Property Appraiser. The property appraiser is responsible for identifying, locating, and fairly
valuing all property, both real and personal, within the county for tax purposes. Florida law requires that
the just value of all property be determined each year. The Supreme Court of Florida has declared “just
value” to be legally synonymous to “full cash value” and “fair market value.” The fair market value of
your property is the amount for which it could sell on the open market. The property appraiser analyzes
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these market transactions annually to determine fair market value as of January 1. The property appraiser
also:

e Tracks ownership changes.
e Maintains maps of parcel boundaries.
o Keeps descriptions of buildings and property characteristics up to date.

e Accepts and approves applications from individuals eligible for exemptions and other forms
of property tax relief.

e Analyzes trends in sales prices, construction costs and rents to best estimate the value of all
assessable property.

Each August, the property appraiser sends a Truth in Millage (TRIM) notice to all property
owners as required by law. The TRIM notice informs the property owner of the taxable value of the
property. Taxable value is the just (market) value less any exemptions. The TRIM notice also provides
information on proposed millage rates and taxes as estimated by the local taxing authorities and indicates
when and where these authorities will hold public meetings to discuss tentative budgets to set millage tax
rates.

OTHER BOARDS AND AUTHORITIES

Value Adjustment Boards. Value Adjustment Boards are independent governmental entities
created by Chapter 194 of the Florida Statutes to accept and process taxpayers' petitions contesting the
value of and exemptions for real estate and personal property as assessed by the Property Appraiser's
Office. Hearings are conducted by “Special Magistrates” appointed by the VAB to determine whether or
not property is properly assessed. If not, then the VAB has the authority to make any necessary
adjustment.

The VAB is composed of five officials, specifically two county commissioners, one school board
member, one citizen member appointed by the county commission, and one citizen member appointed by
the school board. One of the commissioners is required to serve as the VAB chairperson. At least three
members must be present at the meeting in order to have a quorum, one of whom must be a
commissioner, a school board member, and one citizen member.

School Districts. Each county in Florida constitutes a school district.?® A district school system
includes all public schools, classes and course of instruction, and all services and activities directly related
to education in that district. The system may also include alternative site schools for disruptive or violent
youth.?! Each school district is governed by a school board composed of five or more members chosen by
vote of the electors in a nonpartisan election for staggered four-year terms.?? The school board is
empowered to operate, control, and supervise all free public schools within the school district and to
determine the rate of school district taxes.”* There is a superintendent of schools in each school district in
the state. The superintendent is elected or, when provided by resolution of the school board or by special
law approved by the electors, the superintendent is employed or appointed by the school board.?*

Soil and Water Conservation District. A SWCD can be formed by any 10 percent of owners of
land lying within the limits of the territory proposed to be organized into a SWCD.* The formation is
contingent upon passage of a referendum held within the boundaries to be served, which are usually
drawn along county lines. A SWCD so organized constitutes a governmental subdivision of the State of
Florida. Once organized, the electors within the SWCD elect five supervisors on a non-partisan basis to
serve staggered four-year terms. Supervisors serve without pay or other forms of compensation. The
Florida Department of Agriculture and Consumer Services administers the SWCD programs assigned to it
by the Legislature under the Soil and Water Conservation Law, Chapter 582 of the Florida Statues. Some
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of the programs with which the Department of Agriculture coordinates with SWCD include: best
management practices (“BMP”) implementation, cost share programs, mobile irrigation labs, and public
land management.

Water Management Districts. The Department of Environmental Protection is involved in
managing the quality and quantity of water through its relationship with the state’s five water
management districts:* Northwest Florida Water Management District, Suwannee River Water
Management District, St. Johns River Water Management District, South Florida Water Management
District and Southwest Florida Water Management District. These districts were created as a part of the
Florida Water Resources Act.”’

The water management districts administer flood protection programs and perform technical
investigations into water
resources. The districts also Figure 5.1. Map of Florida's Five Water Management Districts.
develop water management
plans for water shortages in
times of drought and to acquire
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management purposes under the
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The water management districts are each governed by an independent board whose members are
appointed to four-year terms by the Governor.?® These districts have taxing power provided by the
constitution. They can levy, for water management purposes, 0.05 mill in the northwest portion of the
state and 1.0 mill in the remaining portions of the state.?’

Children’s Services Councils. A Children’s Services Council (CSC) is a countywide special
taxing district created by ordinance, and approved by voters, to fund programs and services that improve
the lives of children and their families. Chapter 125 of the Florida Statutes allows a CSC to be created by
ordinance of the board of county commissioners. County voters may, by countywide referendum, approve
taxing authority for the CSC. If approved, Florida law specifies that the CSC can use local tax money
only to serve the children and families within the boundaries of the CSC county.*

Composition of the CSC governing board is outlined in the law, with most boards having 10
members. Five members are ex-officio: the school superintendent, one local school board member, the
district administrator of the local Department of Children and Families, a juvenile court judge, and one
member of the board of county commissioners. The remaining five members are appointed by the
governor to four-year terms, and, to the extent possible, represent the demographic diversity of the
population of the county.
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State Trial Court System. Under the state constitution, counties are responsible for funding the
cost of communications services, existing radio systems, existing multi-agency criminal justice
information systems, and the cost of construction or lease, maintenance, utilities, and security of facilities
for the trial courts, public defenders’ offices, state attorneys’ offices, and the offices of the clerks of the
circuit and county courts performing court-related functions.®!

Metropolitan Planning Organizations. Congress approved the Surface Transportation Assistance
Act of 1973, requiring the formation of an MPO for urbanized areas of more than 50,000 residents.
Congress’ intent was to establish an independent governmental agency to ensure that expenditures of
federal transportation funds were based on a continuing, cooperative, and comprehensive (3-C)
transportation planning process.

There are currently 26 MPOs in Florida. Each one is unique in terms of membership composition,
planning boundaries, and organizational structure. However, every MPO is required to have a governing
board, a technical advisory committee (engineers, planners and other local staff), and a citizens’ advisory
committee. Many have additional committees such as a bicycle and pedestrian committee or a freight
advisory committee. Every MPO must develop certain required documents (e.g., a long-range
transportation plan), but the remaining work products are selected by the MPO within rather broad state
and federal guidelines. MPOs conduct a variety of transportation studies (e.g., transit, greenway, air
quality), and provide input on a broad range of issues including land use and environmental
preservation.*?

Regional Planning Councils.** A regional planning council (RPC) is a multi-purpose regional
entity that:

e Plans for and coordinate intergovernmental solutions to growth-related problems on
greater-than-local issues.

e Provides technical assistance to local governments.

e Meets other needs of the communities in each region.

The RPCs have eight major responsibilities:

1) Strategic Regional Policy Plans (SRPP).*

2) Review local government comprehensive plan amendments and evaluation and
appraisal reports.®

3) Review developments of regional impacts (DRIs).*

4) Implement the regional dispute resolution process.’’

5) Local emergency management planning committee (LEPC) and hazardous materials
planning.*®

6) State planning efforts.

7) Technical assistance and public information.

8) Intergovernmental coordination and review.

Other Authorities. There are many other governmental and quasi-governmental authorities that
counties interact with on a daily basis, including housing authorities, public safety coordinating councils,
community development districts, community redevelopment agencies, local land planning commission,
transportation authorities, drainage districts, library boards, and basin boards, just to name a few. Each of
these has its own unique function and is generally created by statute. Some are subject to control of the
board of county commissioners, but many have their own separate, independent governing bodies. State
law, special acts, and local charters must be consulted to determine the level of involvement and control
of the county with and over these separate entities.
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NOTES

Non-charter counties enact ordinances creating this office. See § 125.72, Fla. Stat., and charter counties.

See, for example, § 125.73(1), Fla. Stat.

See § 125.73(2) and (3), Fla. Stat.

See § 125.74(1), Fla. Stat.

See §125.01(1)(b), Fla. Stat.

See Art. VIII, § 1(d), Fla. Const. (“There shall be elected by the electors of each county,..., a sheriff, a tax
collector, a property appraiser, a supervisor of elections, and a clerk of the circuit court[.]”

7 See Alachua County, 351 So. 2d 32, 35 (Fla. 1977) (citing Security Finance Company v. Gentry, 109 So. 220
(1926)).

8 See Art. VIII, § 1(d), Fla. Const.

9 See Alachua County, 351 So. 2d at 35.

19 See Alachua County, 351 So. 2d at 35.

11 See § 125.17, Fla. Stat.

12 See http://www.flclerks.com/clerk_role.html, Fla. Assoc. of Court Clerks and Comptrollers.

13 See § 129.025, Fla. Stat.

14 See § 30.15(1)(e), Fla. Stat.

15 See § 30.15(1)(a), (b), Fla. Stat.

16 See § 30.49, Fla. Stat.; Atty. Gen. Op. 79-49 (“Although the sheriff has ‘no exclusively inherent or constitutional
right to the custody, care and keeping of county convicts,” Lang v. Walker, 35 So. 78, 80 (Fla. 1903), it has been
held that, in the absence of a constitutional description of his duties, ‘the operation of the [county jail] and the
control and custody of the inmates therein are in the hands of the sheriff.” Baugher v. Alachua County, 305 So.2d
838, 839 (1 D.C.A. Fla., 1975). See also Brown v. St. Lucie County, 153 So. 906, 908 (Fla. 1933) (county jail is
county property which law requires sheriff to manage and look out for); Atty. Gen. Ops. 077-55 and 074-266
(sheriff is responsible for efficient operation of the jail)”).

17 See § 30.15(1)(c), Fla. Stat.

18 See § 129.03(2), Fla. Stat; see also § 30.49(1), Fla. Stat.

19 See § 30.49(2)(a), Fla. Stat.

20 See Art. IX, § 4(a), Fla. Const.

21 See § 1001.31, Fla. Stat.

22 See Art. IX, § 4(a), Fla. Const.; see also § 1001.30, Fla. Stat.

2 See Art. IX, § 4(b), Fla. Const.

24 See Art. IX, § 5, Fla. Const.

25 See § 582.10, Fla. Stat.

26 See, generally, Ch. 373, Fla. Stat.

27 See § 373.069, Fla. Stat.

28 See § 373.073, Fla. Stat.

29 See Art. VII, § 9(b), Fla. Const.

30 See § 125.901, Fla. Stat.

31 See Art. V, § 14(b), Fla. Const; see also § 29.008, Fla. Stat, for definitions of these terms.

32 See Glassman, Howard, “MPQO’s: A Primer.” http://www.pinellascounty.org/mpo/PDFs/MPOsWhatls.pdf. Mr.
Glassman is Executive Director of the Florida MPO Advisory Council, a statewide organization representing
Florida’s MPO’s.

33 See §§ 186.501-.513, Fla. Stat.

34 See § 186.507, Fla. Stat.

35 See §§ 186.507 and 163.3184(4), Fla. Stat.

36 See Ch. 380, Fla. Stat.; see also Rule 9J-2, 9J-3, 9J-28, Fla. Admin. Code.

37 See § 186.509, Fla. Stat.

38 See Ch. 252, Fla. Stat.

AN U AW N =

Florida County Government Guide 41



Florida County Government Guide

42



6. Liability of Counties and Public Officials

Amy Taylor Petrick

In Florida, counties have broad powers of self-government, sometimes referred to as “home rule”
powers. In the exercise of these powers, counties provide a myriad of services and benefits to the public.
Counties are often land-owners, employers, vehicle and equipment owners, utility providers, public
service providers, and local regulators. In each of these roles, a county is required to exercise reasonable
care and to respect the safety, property, and civil rights of the public. When members of the public have
been injured or deprived of their civil rights as a result of a county’s action or inaction, the county—and
potentially its public official and employees—can face liability.

A lawsuit arising out of a claim that a county has committed a wrongful act or omission resulting
in injury or a violation of civil rights typically involves a request for monetary compensation. However,
lawsuits can also request that the judge make a declaration of the claimant’s rights, known as a
declaratory judgment, or issue an order compelling or restraining a particular action, known as injunctive
relief. In addition to civil rights claims and personal injury claims, counties can face a variety of claims,
including claims that the county breached a written contract, actions for violations of either the public
records law or the open meeting requirements of the sunshine law, claims challenging the legality or the
constitutionality of county ordinances or quasi-judicial decisions, and claims alleging that the county took
property through regulation or possession without just compensation (inverse condemnation claims)—just
to name a few. Additionally, relief can be sought in the Florida Division of Administrative Hearings for
county actions relating to comprehensive planning and permits applied for by the county, such as
environmental or water use permits.

As a political subdivision of the State of Florida, Florida counties are legal entities capable both
of bringing a lawsuit and of being sued. As an organization, however, the county acts only through the
official actions of its elected officials and their designees. In limited circumstances, an elected or
appointed official or an employee may face personal liability for their behavior. When a public official or
employee has been sued personally for acts arising out of their public role, they may incur the costs of
defending themselves and, in the case of an adverse judgment, may have to pay a monetary judgment
awarded against them. This chapter focuses on the potential liability of both counties and their public
officials and employees in the context of civil rights and negligence claims.

LIABILITY FOR CIVIL RIGHTS VIOLATIONS

The term “civil rights” commonly refers to the rights of individuals to be free from discrimination
and the deprivation of rights guaranteed to individuals by federal or statute constitutions or statutes. Both
the United States Congress and the Florida legislature have enacted laws that protect the civil rights of
persons, a broad category that can, in some instances include corporations. Consequently, a claimant
alleging that his or her civil rights have been violated by a Florida county has the ability to bring his or
her case in a variety of ways. For example, the claimant may choose to bring a case under federal statute,
under the state counterpart to the federal civil rights legislation, as a case seeking equitable relief under
the state’s Declaratory Judgment Act, or as a combination of the three. The type of case brought can
impact what type of defenses are available to the county-defendant, how much money can be recovered,
what type of damages can be alleged, what pre-suit notice requirements must be met, and what statute of
limitations apply.
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FEDERAL CIVIL RIGHTS LEGISLATION

Federal legislation authorizing damages against Florida counties includes Title 42 Section 1983,
United States Code (§1983), which authorizes a claim for damages when rights guaranteed by the United
States Constitution or other federal law' have been violated. The Bill of Rights of the United States
Constitution guarantees a number of individual rights that are implicated by the actions of counties. For
example, the right of free speech in the First Amendment can be implicated when a county decides
whether or not to allow protesters to use a public venue, > or when a county makes a land use decision or
takes code enforcement actions restricting the right to operate an adult entertainment venue.® The right to
freedom of religion, also provided by the First Amendment, can be impacted by land use decisions
regarding the proper location of churches.* Likewise, the right to be free from unreasonable searches and
seizures guaranteed under the Fourth Amendment may be affected by the actions of county administrative
actors, such as a county code enforcement officer conducting an inspection® or an animal care and control
officer who impounds a neglected animal.®

One of the most common allegations in a §1983 case is the violation of the right to due process,
which is protected by both the Fifth and Fourteenth Amendments to the United States Constitution. The
concept of due process includes two categories of rights: substantive due process and procedural due
process. Substantive due process rights protect an individual from substantive decisions that violate a
person’s fundamental rights (those rights generally considered to be implicit in the concept of ordered
liberty the deprivation of which would “shock the conscience” of the average member of the public’),
while procedural due process rights guarantee that decisions affecting life, liberty, and property interests
will be made with appropriate procedural safeguards, including reasonable notice and the opportunity to
be heard.® Due process claims can arise when the county performs a regulatory function, like citing
someone for a violation of county codes.’ Due process claims can also arise in the employment context,
because public employees may enjoy a liberty interest in clearing their name when an adverse
employment decision is made or a property interest in continued employment.'’

Another constitutional right commonly raised in the §1983 context is the right to equal protection
of the laws, guaranteed by the Fifth and Fourteenth Amendments to the U.S. Constitution. The Equal
Protection Clause of the Fourteenth Amendment generally requires governmental entities to treat
similarly situated individuals alike and protects individuals from both discrimination on the basis of their
membership in a vulnerable class and from intentional discrimination against the individual.'' Equal
protection claims may arise in the context of employment, the enforcement of county codes, and in the
context of land use decisions.

In addition to the constitutional provisions commonly raised under §1983, there are several
federal statutes that also give rise to potential county liability. In the context of employment, Title VII of
the Federal Civil Rights Act of 1964'2 prohibits employment discrimination and retaliation in hiring,
promotion, pay, discipline, and termination decisions on the basis of race, color, religion, sex, or national
origin. Retaliation in the Title VII context occurs when an employer punishes an employee for making a
Title VII claim, for participating in a Title VII investigation, or opposing a discriminatory practice. Such
punishment happens when the county takes an adverse employment action against the employee, such as
termination or discipline. Acclaim for retaliation may lead to county liability if retaliation is
demonstrated, even if the original claim was unfounded. Title VII also prevents sexual harassment,
whether through the creation of a hostile work environment by pervasive offensive behavior, or through
direct pressure or threats to an employee. The Pregnancy Discrimination Act added pregnancy to the Title
VII categories of protected status.'® It is important to note that, unlike §1983 cases, Title VII cases cannot
be brought against individuals, because the Act only applies to employers. Title VII also limits the
amount of monetary damages that can be recovered, depending on the number of employees, and
disallows punitive damages. However, attorney’s fees can be recovered by a prevailing claimant in a Title
VII case, which can add considerable financial exposure in the case of an adverse judgment.

The Age Discrimination in Employment Act of 1967'* extends the same type of protections
offered by Title VII to employees over the age of 40. Accordingly, county employers cannot terminate,
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discipline, demote, refuse to hire, or refuse to promote older workers on the basis of their age. Workers
that can prove a discrimination case on the basis of age can recover lost wages and benefits, as well as
attorney’s fees.

The Family Medical Leave Act'> (FMLA) requires county employers to provide leave for
qualifying medical events, both for the employee and the employee’s family members, and prohibits
discrimination and retaliation on the basis of an employee’s use of FMLA. Similarly, the Fair Labor
Standards Act'® (FLSA) requires payment for overtime worked by qualified employees and prohibits
discrimination and retaliation against employees who exercise their rights under FLSA. FLSA has
specific requirements and exemptions for overtime rules for police, fire, and emergency workers.!” If a
FLSA violation is demonstrated, the claimant has the potential to recover double the amount of overtime
pay withheld, as well as attorney’s fees and costs.'® Additionally, if a systemic violation of FLSA is
demonstrated, the claimant may bring a mini-class action on behalf of both himself and all others
similarly situated. Thus, a mini-class action suit under FLSA can be very costly'®. In addition to the
general right to sue provided by §1983, and the employment-specific rights of Title VI[, FMLA, and
FLSA, there are statutes that apply to both the employment context and to the provision of public
facilities. For example, the Americans with Disabilities Act?® prohibits discrimination on the basis of an
actual disability, a record of disability, or a perceived disability, both in the employment relationship and
in the provision of public accommodations.?! And, specific to the enjoyment of religious rights, Congress
adopted the Religious Land Use and Institutionalized Persons Act*? (RLUIPA), which protects the
exercise of religious freedom and creates potential county liability for religious rights violations in the
context of land use decisions and in the operation of prisons and other institutional programs.

FLORIDA CIVIL RIGHTS LEGISLATION

Like Congress, the Florida Legislature has adopted several pieces of legislation that may give rise
to county liability for monetary damages and other relief arising out of civil rights violations. The Florida
Civil Rights Act (FCRA) serves as an omnibus anti-discrimination law providing “freedom from
discrimination because of race, color, religion, sex, pregnancy, national origin, age, handicap, or marital
status.”? In addition to the FCRA, the Florida Legislature has adopted a form of “equal pay” legislation,**
prohibiting wage discrimination on the basis of sex, and a state Whistleblower’s Act,* which protects
employees from retaliation for having reported violations of the law that ’create a substantial and specific
danger to the public’s health, safety, or welfare”, or for having reported the “improper use of
governmental office, gross waste of funds, or any other abuse or gross neglect of duty on the part of an
agency, public officer or employee.” Additionally, Florida has adopted a state Religious Freedom
Restoration Act,* protecting religious actors from being substantially burdened in the exercise of their
faith, where the government does not have a compelling interest or where the legislation is not narrowly
tailored to accomplish the governmental interest. The Religious Freedom Restoration Act was amended
in 2016, to protect churches and clergy from public agencies attempting to penalize or withhold benefits
or privileges on the grounds that the church or clergy refuse to solemnize a marriage or to provide
services, accommodations, facilities, goods or services because to do so would cause the church or clergy
to violate a sincerely held religious belief.?’

While a complete survey of federal and state civil rights legislation is beyond the scope of this
chapter, the aforementioned statutes represent the most common types of lawsuits brought against both
counties and public officials in the context of civil rights and employment-related litigation. At times,
counties and public officials can avoid liability for civil rights and employment-related claims by raising
defenses like immunity from suit, on a variety of grounds.

Immunity

Individual Immunity—Absolute and Qualified. For individual defendants, there are generally two
types of immunity from suit that are enjoyed by public officials and employees in a civil rights case:
absolute immunity and qualified immunity.?® Both types of immunity are immunity from suit, rather than
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judgment.” Accordingly, courts are instructed to resolve questions of absolute and qualified immunity as

early in the litigation process as possible.*

Absolute immunity protects individuals engaged in activities that are considered sufficiently
important, from a policy perspective, that society is better off protecting those engaged in such activities
from lawsuits, even if it means that, occasionally, individuals will commit wrongful acts during those
activities without consequence. An example of absolute immunity is the protection against defamation
claims for legislative actions. Public policy favors protecting legislators from speech-related lawsuits in
the conduct of their legislative duties, so that legislators’ public service is not limited by fear of lawsuits.*!
Thus, a legislator who makes statements during the legislative process is absolutely immune from a
defamation suit, even if there is evidence that the legislator spoke untruthfully and with bad intent,
because the benefits of free legislative speech outweigh the harm of potential wrongdoing in the
legislative context.’? Another example of absolute immunity is the protection against defamation claims
for persons engaging in litigation; public policy favors allowing litigants to speak freely in order to
facilitate the court’s search for the truth.>

As the name implies, qualified immunity is different, and more limited, than absolute immunity.
Qualified immunity attaches to the actions of a public official or employee when the act at issue is a
discretionary act within the scope of duties of the official or employee and the act does not violate any
clearly established statutory or constitutional right.** The focus of the qualified immunity defense is
whether the official or employee knew or should have known that what he or she was doing violated the
claimant’s rights. As with the public policy supporting absolute immunity, the rules regarding qualified
immunity exist in order to ensure public actors have the freedom to exercise their discretion in the
fulfillment of their public duties without fear of litigation. However, unlike absolute immunity where the
protected activities are considered so important that immunity exists regardless of the wrongfulness of the
public actor’s conduct, the public policy supporting qualified immunity balances the public actor’s need
to act freely in making discretionary decisions against the public’s right to be free from obvious civil
rights violations. Another important difference between absolute and qualified immunity is that, while
absolute immunity is expected to exist only in extraordinary circumstances, qualified immunity is the
rule, rather than the exception.*

Procedurally, qualified immunity is determined by the courts through a burden-shifting
approach.*® Initially, the public actor bears the burden of proving that he or she was acting within his or
her discretion in performing the challenged action.?” Once the public official proves that the act was
discretionary in nature, the burden of proof shifts to the claimant to show that the action violated a clearly
established statutory or constitutional right.*®

In order to show that a statutory or constitutional right is “clearly established,” the claimant must
show that the action complained of “is so obviously wrong, in the light of pre-existing law, that only a
plainly incompetent [public actor] or one who was knowingly violating the law would have done such a
thing.”** It is not enough for the claimant to show that a general statutory or constitutional right exists;
rather, the claimant must show that prior case law exists within a sufficiently similar fact pattern such that
the law regarding whether a specific act violates a specific right is well-settled.*° If prior case law does
not “clearly establish” that the action taken violates a specific statutory or constitutional right, the public
actor is qualifiedly immune, even if there is evidence that the public actor behaved maliciously or in bad
faith against the claimant.*! Where immunity is established of either sort, the public actor is entitled to
judgment in his or her favor.

Sovereign Immunity. One type of immunity enjoyed by counties is called “sovereign immunity.”
The doctrine of sovereign immunity comes from the ancient English law concept that “the king can do no
wrong,” and generally provides that sovereign entities cannot be sued without their consent.*? As political
subdivisions of the State of Florida, counties are considered sovereign entities subject only to those
lawsuits to which the Florida legislature has consented through the creation of civil remedies against the
State and its subdivisions.* Stated differently, an injured party cannot sue the State or its counties for
money damages, unless there is a specific waiver of sovereign immunity provided for under Florida law
and such waivers are construed strictly against liability.** This is true whether the lawsuit is a typical
personal injury lawsuit brought under common law or an equitable lawsuit, like an implied contracts
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claim.** A lawsuit for a breach of contract is one exception to the rule that a statutory waiver of sovereign
immunity must first be identified before a lawsuit seeking money damages can be brought against the
State or its subdivisions. This is so because, in order to function, the State and its subdivisions can and
must enter into contracts which, in order to valid, must be enforceable through legal redress.*°

For actions brought under federal statutes, the analysis is more complicated. As a state, the State
of Florida generally has sovereign immunity against federally authorized litigation, pursuant to the
Eleventh Amendment to the United States Constitution.*” However, the United States Supreme Court has
concluded that, for federal anti-discrimination legislation such as §1983, counties can be sued in the same
manner as individuals, notwithstanding their status as a political subdivision of the state.*® This rather
convoluted legal analysis, which is rooted in the history of the anti-discriminatory purposes of the
Fourteenth Amendment and its subsequent remedial legislation, means that counties face full liability for
§1983 claims, both in the form of monetary damages and attorney’s fees as well as declaratory and
injunctive relief. The same is true for all of the aforementioned federal laws, unless the law itself
establishes some statutory limit on recovery against public entities.*’

Liability of Counties under §1983

§1983 applies when someone acting under color of “[state] law, statute, ordinance, regulation,
[or] custom” subjects a person to “the deprivation of any [constitutional] rights, privileges, or
immunities.” When the actor is a final policy-maker for a county, the question of whether his or her
actions were “under color of law” is answered fairly easily—final policymakers act “under color of law”
in exercising discretion within the scope of their official duties.

However, for the actions of officials or employees who are not final policy-makers, the courts
have to decide whether the action complained of represents a county action—something the county either
sanctioned or ordered.*° In some actions for money damages, corporate bodies are required to answer for
all actions taken by their employees—this concept is called respondeat superior, Latin for “let the
superior make answer.” ' In the §1983 context, however, counties cannot be held liable simply under the
theory of respondeat superior, but instead must be directly liable based on proof that the civil rights
deprivation resulted from a county custom or policy that is official enough to establish that the county
actor was acting “under color of law. ...

Typically, counties establish policies through the official acts of their respective boards of county
commissioners. Thus, county policy can be established through the passage of ordinances and resolutions,
and through the formal adoption of county documents meant for internal use, such as written rules,
policies and procedures, memoranda, and handbooks. However, county customs and policies do not have
to be reduced to writing or be formally adopted in order to constitute the type of customs and policies that
establish liability. Rather, the test for whether an action rises to the level of an actionable “county custom
or policy” is whether the behavior complained of is “a widespread practice that, although not authorized
by written law or express municipal policy, is so permanent and well settled as to constitute a custom or
usage with the force of law.”> “Such a widespread practice is ‘deemed authorized by policymaking
officials because they must have known about it but failed to stop it.””3*

In the absence of either a written county custom or policy or a widespread practice that rises to
the level of an unwritten custom or practice, the courts will hold a county liable for the actions of its
officials or employees if the county has delegated the policy-making decision to the county actor whose
actions resulted in the constitutional violation, or if the county ratified the unconstitutional action after-
the-fact. Policy-making authority is delegated when the county actor is given discretion to act on the
matter and the decision is not subject to meaningful administrative review by the county.’® For example,
if a county creates a procedure where final employment decisions are made by an individual supervisor
and those employment decisions are not subject to any administrative review process, the supervisor may
be considered to have been delegated the ability to set final policy regarding the employment actions for
which he or she is responsible.

Ratification, on the other hand, requires the final policy-maker to learn of and formally approve
both the action and its basis after the action is taken.’® A county does not face liability for an unlawful
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action if it merely acquiesces to the use of discretion or if it approves of the discretionary act without
knowing of or approving the unconstitutional motive for the act.’’ Thus, if a board of county
commissioners upheld a decision to terminate an employee without knowing that the initial decision to
terminate was based on discriminatory animus, the board’s decision would not be a ratification of the
initial discriminatory act. It should be noted that, while liability based on the existence of an unwritten
county custom or policy typically contemplates a pattern of behavior—a single incident may constitute a
custom or policy in approprlate circumstances, such as in the employment context, under a theory of
delegation or ratification.>®

Liability for Negligence in the Civil Rights Context

The term “negligence” refers to “the failure to exercise the standard of care that a reasonably
prudent person would have exercised in a similar situation” or “any conduct that falls below the legal
standard established to protect others against unreasonable risk of harm.”® The doctrine of qualified
immunity, discussed above, already addresses circumstances in the civil rights context where a public
official is mistaken regarding application of the law, but where the mistake was not so egregious as to
suggest incompetence or bad faith. The limitation on liability arising from the doctrine of qualified
immunity is consistent with the general concept that §1983 liability cannot be based on simple
negligence.® Thus, for example, a county actor who negligently, but not deliberately, deprives a person of
a life, liberty, or property interest without due process, is not liable under §1983 for a due process
violation.®!

Liability for Conduct of Subordinates in Civil Rights Cases

As discussed above, there is generally no respondeat superior liability for the actions of
subordinates. However, counties and public officials can be liable for their failure to train, supervise, or
discipline employees under limited circumstances, when such failure results in the deprivation of an
individual’s civil rights and otherwise meets the evidentiary requirements of §1983. In order for either a
county or a public official to be liable for failing to prevent the harmful act of their subordinates, whether
by training or supervising them properly, the claimant must show: 1) that the failure represents “deliberate
indifference” on the part of the county/public official; 2) that the county/public official knew or should
have known that the failure to act was substantially certain to lead to a deprivation of constitutional rights;
and 3) that the failure to act was causally connected, or the “moving force” that led to the constitutional
deprivation at issue.®? In other words, failure to train leads to county liability when “‘in light of the duties
assigned to specific officers or employees[,] the need for more or different training is so obvious, and that
inadequacy so likely to result in the violation of constitutional rights, [ ] the policymakers of the [county]
can reasonably be said to have been deliberately indifferent to the need.””®® It is not enough to say that
more training would have prevented the violation, as that would be true in virtually all cases. Instead, the
claimant must show that the constitutional deprivation was so likely to occur as a result of the decision
not to provide training, that the policymaker knew what would likely happen and failed to act anyway.

DAMAGES AND ATTORNEY’S FEES

As mentioned above, if a county or an individual is found liable under §1983, there is no
statutory limit to the damages that can be imposed. In addition, a prevailing claimant can recover
attorney’s fees for the cost of bringing the lawsuit. Attorney’s fees can be equal to or even greater than the
actual monetary damage award, particularly when only nominal damages are awarded.

Individuals can be sued in their official capacity or their individual capacity.®* A suit against an
individual in his or her official capacity is a suit against the entity for which the person is employed, while
a suit against a person in his or her individual capacity is a suit against him or her personally.%> Thus, a
county sheriff may be sued in both his or her official capacity and his or her individual capacity. Any
liability arising from the official capacity lawsuit would be liability imposed against the county
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employing the sheriff, while liability arising from the individual capacity lawsuit would be imposed
against the sheriff personally.

If an individual is held liable personally for a violation of §1983, that individual must personally
pay for the portion of money damages and attorney’s fees awarded to the claimant against him or her.
Counties cannot pay monetary judgments against individuals who have been determined to have violated
someone’s civil rights, because all county expenditures must have a public purpose.®® Additionally,
punitive damages—which are damages not based on the harm suffered by the claimant but, rather, on a
desire to punish the wrongdoer—are recoverable against individuals, but not counties, in a §1983 action.®’
However, if the individual is successful in defending against the claim, and the claim arose out of
activities undertaken for a public purpose within the course and scope of the individual’s duties, the
individual may recover the cost of his or her defense from the county for whom the individual is
employed.®®

LIABILITY UNDER FLORIDA LAW FOR NEGLIGENCE CLAIMS

COUNTY LIABILITY FOR NEGLIGENCE CLAIMS

In addition to liability for civil rights violations, counties are commonly sued in state court for
damages arising from the negligent actions of their employees and officials. For example, a county may
be sued for failing to maintain a county building where a slip-and-fall accident occurred or because a
county vehicle was involved in a car accident. These types of actions are sometimes referred to as tort
claims, which can be generally defined as a civil lawsuit brought seeking damages for the breach of a
duty owed to the person bringing the lawsuit resulting in damage.®® The State of Florida has adopted a
limited waiver of sovereign immunity for these suits.

Section 768.28(5), Florida Statutes, provides, “the state and its agencies and subdivisions shall be
liable for tort claims in the same manner and to the same extent as a private individual under like
circumstances.” The clause “in the same manner and to the same extent as a private individual under like
circumstances,” has the effect of excluding tort claims that arise from an action that is particularly
governmental in nature because, if there is no liability that corresponds to the type of liability a “private
individual” might face, there is no waiver. Stated differently, if the cause of action is not something for
which a private person could face liability, the government cannot be liable for it either under the
sovereign immunity statute.”

Similarly, a tort claim cannot be brought against the government unless the government owed the
claimant a duty of care that was breached by the challenged action. Courts have consistently held that,
when the action complained of is a “discretionary planning, policy-making, or judgmental government
function,” the government owes the claimant no particular duty, because inherently governmental
decisions of this sort are made for the public at large, rather than for the benefit of a particular person and,
thus, a tort claim cannot be maintained.”' By contrast, operational activities conducted by governments
are the type of functions to which a duty of care attaches because, like private land-owners and
commercial actors, governments functioning in a proprietary or operational capacity owe a duty of care to
persons for whom the government’s activity creates a foreseeable zone of risk. The general policy behind
this distinction is that liability cannot attach to legislative and policy-making decisions, because it cannot
be considered tortious to govern and juries and judges cannot invade the legislative policy-making
process without violating the separation of powers between the three branches of government. By
contrast, there is no public benefit in holding governments to a lesser standard of care when the
government is acting like any other land-owner or commercial actor.”

The types of planning functions immune from suit include “legislative, permitting, licensing, and
executive officer functions” as well as the “enforcement of laws and the protection of public safety.””?
Operational functions include the maintenance of property and the provision of professional services.”*
However, the planning/operational distinction may apply with different consequences, even within the
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same category of activities. For example, a decision to design a roadway in a particular way would be a
planning decision immune from suit, while the maintenance of that same roadway is an operational
function for which the county would be liable if the roadway is not properly maintained and the lack of
maintenance causes a person harm.”

Assuming a claim can be maintained under Section 768.28, Florida Statutes, the statute limits the
scope of the claimant’s potential recovery. Section 768.28(5), Florida Statutes, disallows punitive
damages and prejudgment interest, and limits the amount of monetary damages recoverable against the
State and counties for tort claims to $200,000 per person and $300,000 per claim. The statutory caps
apply to payments by all state agencies and subdivisions. Therefore, if a lawsuit involves multiple state
and local entities, the entire recovery is limited by the statutory cap, regardless of how much each entity
pays. If a claimant is awarded an amount greater than the statutory limit by a jury, the claimant may
petition the Florida Legislature through the filing of a claims bill to increase the amount of sovereign
immunity waiver for the claimant’s particular case.”® The Legislature’s decision to award a claims bill is a
matter of legislative grace, rather than statutory liability.”’

In addition to statutory limits on recovery, Section768.28(6), Florida Statutes, sets forth pre-suit
notice requirements that must be met before a claimant is entitled to bring a tort action against the state or
its counties, including notice of the claim and the provision of the claimant’s personal information to the
entity being sued. If pre-suit notice is not provided within the three years provided for by the statute, the
claimant is not entitled to bring the action at all.

PERSONAL LIABILITY FOR NEGLIGENCE CLAIMS

Section 768.28(9)(a), Florida Statutes, generally exempts county officers and employees from suit
and liability in tort cases arising from actions taken in the scope of the officer or employee’s employment,
unless the officer or employee “acted in bad faith or with malicious purpose or in a manner exhibiting
wanton and willful disregard of human rights, safety, or property.” When the actions complained of meet
the “bad faith, [ ] malicious purpose or [ Jwanton and willful disregard” criteria, then the individual bears
liability, rather than the county. In all other cases, negligence on the part of individual officers and
employees results in liability for the county, rather than for the individual. If an individual is liable under
Section 768.28(9)(a), neither the statutory limits on monetary damages, the limits on prejudgment interest
or punitive damages, nor the pre-suit notice requirements of the statute apply—the case proceeds under
the same rules as any tort action between two private parties.”

Because the immunity is both from liability and from suit, courts are encouraged to act as a
gatekeeper by determining in the early trial stages whether the facts alleged could support a decision by a
reasonable trier-of-fact that wrongful conduct occurred of the type required to exempt the individual
defendant from immunity.”® Nevertheless, because the level of wrongfulness often turns on fact-specific
questions, the applicability of the sovereign immunity exemption for individuals is often left for a jury to
decide.?’ Additionally, because the decision of whether the individual’s behavior meets the criteria for
exemption from sovereign immunity has consequences for the county that employees the individual,
conflicts can arise between the defense strategies of the county and the individual that may require the
individual to have a separate attorney representing him or her in the case.

The term “willful” contemplates some intent on the part of the individual, however, the term
“wanton and willful disregard” does not require proof that the individual intended to cause harm. Rather,
the courts look at what a reasonable person would know about the likely outcome of the conduct at issue
in determining whether the conduct constitutes a “wanton and willful disregard” of rights, safety, or
property. Conduct that is virtually certain to cause death or injury easily meets the standard of “wanton
and willful disregard,” because a decision to act in such circumstances infers an intent to harm.?!

For conduct that is not virtually certain to cause death or injury, the courts analyze each situation
on a case-by-case basis. At least one court has concluded that the language of Section 768.28 requires
more than gross negligence in order to exempt the officer or employee’s conduct from statutory
immunity; other courts have treated “gross negligence” and “wanton and willful disregard” as
interchangeable standards of conduct, at least in the context of claims for the intentional infliction of
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emotional distress.®> Gross negligence is defined by statute as “conduct [ ] so reckless or wanting in care
that it constitute[s] a conscious disregard or indifference to the life, safety, or rights of persons exposed to
such conduct.”®

It should be noted that, while the foregoing discussion of the term “wanton and willful disregard”
focuses on an objective standard of care, the exemption to individual immunity is phrased in the
disjunctive; in other words an individual may be liable if he acted in bad faith or with a malicious
purpose®* or with wanton and willful disregard. Consequently, evidence showing bad faith®® or malicious
purpose will expose the individual to liability, even if the conduct does not otherwise meet the level of
negligence required to satisfy the wanton and willful disregard standard.

LIABILITY INSURANCE/INDEMNIFICATION

Section 768.28, Florida Statutes, allows counties to purchase insurance coverage, while still
maintaining their sovereign immunity rights. Section 768.28 (16)(a), Florida Statutes, provides, “[t]he
state and its agencies and subdivisions are authorized to be self-insured,* to enter into risk management
programs, or to purchase liability insurance for whatever coverage they may choose, or to have any
combination thereof, in anticipation of any claim, judgment, and claims bill which they may be liable to
pay pursuant to this section.” Local governments that are subject to homogenous risks may purchase
insurance jointly, or joint together as joint self-insurers to provide other means of protection against tort
claims, as well. Thus, the choice to purchase insurance is voluntary on the part of counties and does not
change their exposure in the absence of a claims bill. However, if a claims bill is issued by the Legislature
over and above the amount of the statutory caps ($200,000 per person/$300,000 per claim), then
insurance can be used to pay for the excess judgment.?’

Counties are limited, however, in their ability to enter contracts providing for the indemnification
of other entities. Section 768.28(19), Florida Statutes, allows counties to enter contracts with the state and
its subdivisions that indemnify the other party for the county’s own negligence. Counties may not
indemnify other agencies or subdivisions for that agency or subdivision’s negligence. In the case of
contracts with non-governmental entities, the ability to indemnify is even more restricted. Counties may
not indemnify private parties in any way and may not purchase insurance to provide for the
indemnification of that party. Similarly, counties are not able to enter into contractual agreements that
provide for the payment of attorney’s fees to the prevailing party in a contractual dispute.®® Counties are
able to post bonds in court and can be held liable up to the extent of the bond posted; bonds are
considered equivalent to contracts and enforceable in the same way.* The restrictions on indemnification
exist because, as political subdivisions of the State of Florida, counties have no power to amend or
expand sovereign immunity waivers delineated by the Florida Legislature.

LIABILITY PREVENTION (RISK MANAGEMENT)

As with the purchase of insurance, Section 768.28, Florida Statutes, allows counties to create risk
management programs. Risk management programs, which can be either internally managed or
outsourced to a risk management company, create an opportunity for the county to investigate and settle
claims either prior to or during litigation, to engage in concerted liability prevention activities, such as
training and internal incident reporting, to develop and monitor the effectiveness of internal
administrative policies with respective to both employment practices and safety rules, to assess the need
and effectiveness of insurance coverage, to respond to citizen complaints, and to monitor legal
developments affecting county liability. These programs are considered beneficial, because they protect
public finances from damage awards that could be avoided and because they increase public safety.
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However, because of their proactive nature, risk management programs can result in the
development of evidence that may be later used against the county. For example, pre- and post-accident
pictures of a location may be taken and maintained, which may be used to establish knowledge and/or
liability against the county in litigation. Additionally, security camera tapes and incident reports created
during a risk management investigation or as part of routine risk management protocols may create
evidence that can be used against a county at trial. Because risk management programs are favored as a
matter of public policy, there are legal mechanisms for protecting documents created as a result of risk
management programs.

In the litigation context, work product created as part of a risk management program is exempt
from discovery, unless the claimant shows that the exemption creates an undue hardship on the claimant’s
ability to prove his or her case.”® Additionally, the rules of evidence provide that remedial measures taken
subsequent to an accident are inadmissible to prove liability;’! therefore, a county can take steps to fix a
dangerous condition after an accident has occurred without fear that fixing the condition will be perceived
as an admission of fault in litigation over the initial accident.

In order to further encourage risk management programs for public entities, Section 768.28,
Florida Statutes, provides exemptions for both public records act obligations and sunshine law open
meetings requirements for risk management files and risk management meetings, respectively, until the
completion of litigation and/or the settlement of a claims bill.”> Therefore, just like a claimant cannot
obtain risk management records through the discovery process, claimants cannot obtain those same
records by making a public records request pursuant to the Public Records Act.

DEFENSE COSTS/REIMBURSEMENT

Typically, attorney’s fees and costs are not recoverable in a lawsuit unless a party can show a
statutory or contractual provision providing entitlement to fees.”® Some, if not all, of the federal civil
rights legislation addressed in the first part of this chapter, contain “prevailing party” provisions, which
have been construed by the courts as essentially “prevailing plaintiffs” provisions.”* This means that a
successful federal civil rights claimant can recover attorney’s fees and costs, but a successful defendant in
the same forum is not similarly entitled to fees unless the defendant can show the lawsuit was meritless.”®
Courts have applied this interpretation in order to promote access to courts for those harmed by civil
rights violations, reasoning that claimants may not bring meritorious claims for fear of an attorney’s fee
award in the event the claim is unsuccessful.”® However, there are two mechanisms by which defense
attorney’s fees and costs can be recovered for state claims: the Offer of Judgment Act and Section 57.105,
Florida Statutes.

The Offer of Judgment Act, Section 768.79(1), Florida Statutes (2018), provides that either
plaintiff or defendant can submit an offer of judgment or a demand for judgment, respectively. If the
defendant makes a demand that is not accepted, and a judgment is returned at trial that is at least 25% less
than the demand, the defendant is entitled to attorney’s fees and costs. Conversely, if the plaintiff makes
an offer that is rejected, and a verdict in the plaintiff’s favor is returned that is at least 25% greater than
the offer, the defendant is obligated to pay the plaintiff’s attorney’s fees and costs. The only exception to
a prevailing party’s entitlement to fees under the statute is where it can be shown that the offer/demand
was not made in good faith.”” The rule exists to encourage settlement on the part of both plaintiffs and
defendants.

In order to qualify for the Offer of Judgment Act’s statutory benefit, an offer/demand must be
made in writing and with specificity, including how much in damages is offered/demanded for each
plaintiff and against each defendant, and how much of the offer/demand represents an offer/demand for
punitive damages, where applicable. An offer/demand can be withdrawn prior to acceptance, but the
offer/demand is binding if it is accepted before it is withdrawn. A decision to accept an offer/demand
must be made within thirty days of the offer.
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While the Offer of Judgment Act encourages settlement, Section 57.105, Florida Statutes, is
intended to discourage frivolous lawsuits. Section 57.105 authorizes an award of attorney’s fees and costs
to the prevailing party where it can be shown that “the losing party or the losing party's attorney knew or
should have known that a claim or defense when initially presented to the court or at any time before trial:
(a) Was not supported by the material facts necessary to establish the claim or defense; or (b) Would not
be supported by the application of then-existing law to those material facts.” An exemption to such
attorney’s fee awards exists for claims or defenses that are alleged in good faith to extend, modify or
reverse existing law or establish new law, if there is a reasonable chance of success. Additionally, under
Section 57.105(2), Florida Statutes, fees may be awarded if the moving party proves that an action taken
by a party was taken primarily for the purpose of unreasonable delay. The fee award is intended as a
sanction against the losing party for filing a frivolous lawsuit.

The statute requires that the party seeking the fee award serve a motion asking for the sanction to
the non-moving party and wait 21 days to see if the party withdraws or corrects the frivolous pleading. If
the frivolous pleading is not withdrawn or corrected, and the prevailing party is successful in
demonstrating the frivolous nature of the pleading, the prevailing party can receive an award of attorney’s
fees against both the losing party and the losing party’s attorney, to be paid in equal amounts by each. The
primary purpose of the 21-day time period is to give the losing party one last chance to withdraw the
frivolous pleading or reconsider the impermissible legal tactic.”® However, because of the punitive nature
of the Section 57.105 fee award, such awards are relatively rare.

In addition to the limited opportunities for recovery of attorney’s fees under the Offer of
Judgment Act and Section 57.105, Florida Statutes, Section 57.041, Florida Statutes, allows the recovery
of certain litigation costs against the losing party in any state court claim. Costs include those incurred for
the taking of depositions used at trial, the cost of photocopying exhibits and certain demonstrative
exhibits, and certain limited expert witness costs. The ability to recover taxable costs exists for all
prevailing parties in state court claims, regardless of the nature of the claim, but rarely represents a
complete recovery of the actual costs incurred during the litigation, due to the limited categories of
taxable costs.
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7. Ethics, Conflicts of Interest,
and Abuse of Office

Herbert W.A. Thiele and Denise Marie Nieman

Ethics is defined as “[o]f or relating to moral action, conduct, motive or character ...
[p]rofessionally right or befitting.”" As former Supreme Court Justice Potter Stewart once said, “Ethics is
knowing the difference between what you have the right to do and what is the right thing to do.”

It is Florida law and policy that “[a] public office is a public trust. The people shall have the right
to secure and sustain that trust against abuse.”? Furthermore,

It is essential to the proper conduct and operation of government that public officials be
independent and impartial and that public office not be used for private gain other than
the remuneration provided by law. The public interest, therefore, requires that the law
protect against any conflict of interest and establish standards for the conduct of elected
officials and government employees in situations where conflicts may exist.

STATE CODE OF ETHICS

The state “Code of Ethics”, Chapter 112, Part I1I of the Florida Statutes, contains standards of
conduct and disclosures applicable to public officers and employees, candidates, lobbyists, and others in
state and local government, with the exception of judges. The Code of Ethics applies to any person
elected or appointed to public office, as well as to persons serving on certain advisory boards.* The ethics
laws address financial disclosure, conflicts of interest, doing private business with one’s agency,
nepotism, gifts and honoraria, campaign finance, lobbying, and voting conflicts.’

LOCAL ETHICS REGULATIONS

Local governments are empowered to enact ordinances that impose standards of conduct that are
in addition to, and more stringent than, those specified in the state’s Code of Ethics.® State law specifies
that county ordinances which impose such standards of conduct may provide for stiffer penalties for
violations, including a fine not to exceed $1,000, or a term of imprisonment in county jail not to exceed
one year.” Local ethics codes typically provide for: the establishment of local ethics commissions; an
internal inspector general to conduct investigations; local lobbyist registration; and penalties for
violations.

For example, in 2010 the voters in Broward County approved charter amendments that created
and established the Broward County Office of Inspector General, which is empowered to investigate
misconduct and gross mismanagement within the governments of Broward County and all of its
municipalities, including elected and appointed officials, candidates for elected office, and employees, as
well as the providers of goods and services to the county and municipalities. “Misconduct” is defined as
“any violation of the state or federal constitution, any state or federal statute or code, any county or
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municipal ordinance or code; or conduct involving fraud, corruption, or abuse.”® “Gross
mismanagement” is defined as “the material waste or significant mismanagement of public resources.”
The Broward County Office of Inspector General is empowered to investigate complaints, subpoena
witnesses, administer oaths, require the production of documents and records, conduct hearings, conduct
audits, issue reports, and refer any alleged misconduct to the appropriate agencies.' The OIG has a fiscal
year budget of $2.89 million."!

In 2010, the voters in Palm Beach County voted for charter amendments that provided for the
adoption of a code of ethics, establishment of an independent Commission on Ethics, and establishment
of the independent Office of Inspector General.'? By virtue of the charter amendments, Palm Beach
County government, and all of the municipalities within the County at the time of adoption, are subject to
the jurisdiction of the OIG and the Commission on Ethics. The Palm Beach County Commission on
Ethics has the authority to review, interpret, enforce, and render advisory opinions regarding the Code of
Ethics, the Post-Employment Ordinance, the Lobbyist Registration Ordinance, and is also authorized to
provide ethics training.'* By separate agreements, the Delray Beach Community Redevelopment Agency,
the Downtown Development Authority, the Housing Authority, and the Lake Worth Community
Redevelopment Agency, are subject to the authority of the Commission on Ethics. The primary purpose
of the Palm Beach County Office of Inspector General is to “prevent and detect fraud and abuse in
programs and operations administered or financed by the county or municipal agencies.”'* The OIG
consists of an audit division, contract oversight division, and investigations division, and has a fiscal year
budget of $3 million."> By separate agreements, the Palm Beach County Solid Waste Authority and the
Children’s Services Council are subject to the authority of the OIG.

FLORIDA COMMISSION ON ETHICS

The Florida Commission on Ethics is an independent commission that was formed in 1974 to
serve as “the guardian of the standards of conduct for officers and employees of Florida and its political
subdivisions.”'® The Commission on Ethics is responsible for receiving and investigating complaints
made against public officers and employees for violations of the State’s Code of Ethics and any other
breach of the public trust.'” The Commission is authorized to investigate alleged ethics violations based
upon the filing of a sworn, written complaint by a person, or by written referral from the Governor,
Department of Law Enforcement, state attorney, or U.S. attorney.'® The Commission cannot accept
anonymous complaints.

The complaint must be filed with the Commission on Ethics within five years of the alleged Code
of Ethics violation or other breach of public trust. The five-year time period starts running the day after
the violation allegedly occurs.!” The Commission on Ethics is empowered to make investigations,
perform an audit, subpoena witnesses, administer oaths and affirmations, take evidence, require the
production of records, and recommend that the Governor initiate judicial proceedings to enforce
compliance or restrain violations of the Code of Ethics.?

The Commission on Ethics also maintains the financial disclosure filing system for public
officers, which includes county commissioners, and certain employees, and administers automatic fines
when the officers and employees fail to timely file the required disclosures.

The Commission on Ethics also renders advisory opinions in response to questions from public
officers, candidates for public office, and public employees who may have doubts about the applicability
and interpretation of the Code of Ethics or other laws, with regard to the standards of public duty.?! Once
rendered, the opinion is binding on the conduct of the officer, employee, or candidate who sought the
opinion.?
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ETHICS TRAINING

County commissioners, other constitutional officers, and elected municipal officers are required
to annually complete 4 hours of training on ethics, public records, and open meetings laws.?* Elected
officials who are leaving public office are not required to complete the training during the calendar year
in which the officer leaves office.>* The guidelines for the ethics training are as follows.

1. A county attorney’s office, other local government attorney, and any person with
knowledge of the required subject may provide the training.

2. The training may be satisfied through attendance of a pre-recorded program.

3. The training may be satisfied through a review of written materials, provided the
materials are part of a formalized study program and not a self-directed study.

4. A 50-minute class on ethics can satisfy one credit hour of training.

5. Annual training means occurring between January 1 and December 31 of each and every

25

year.

The Commission on Ethics has also adopted rules that identify the minimum course content
required for an ethics training program.?® Subjects that must be covered in ethics training include one or
more of the following:

. Doing business with one’s own agency;

. Conflicting employment or contractual relationships;

. Misuse of position;

. Disclosure or use of certain information,;

. Gifts and honoraria, including solicitation and acceptance of gifts, and unauthorized
compensation;

. Post-officeholding restrictions;

. Restrictions on the employment of relatives;

. Voting conflicts when the constitutional officer is a member of a collegial body and votes
in his or her official capacity;

. Financial disclosure requirements, including the fine and appeal process;

. Commission on Ethics procedures concerning ethics complaints and referrals; and

. The importance of and process for obtaining advisory opinions from the Commission.?’

The statute is silent as to what combination of hours and topics will satisfy the 4-hour training
requirement.”® Thus, for example, a training program that consists of two hours of ethics, one hour of
public records, and one hour of open meetings would satisfy the training requirement.?’

Officials who are required to file full and public disclosure of financial interests must certify on
the disclosure form that the required annual ethics training was completed.*

FINANCIAL DISCLOSURE

Public officers, candidates for public office, and certain public employees must annually file a
financial disclosure form. County commissioners are required to file a Full and Public Disclosure of
Financial Interests (Form 6) with the Commission on Ethics by July 1st. Candidates must file a Form 6
during the qualifying period to run for office. Form 6 discloses the net worth, assets valued at over
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$1,000, liabilities in excess of $1,000, primary and secondary sources of income, and interests in business
entities.’! The failure to file the required financial disclosure form, as well as filing an incomplete or
inaccurate form, would be considered an ethics violation.

If the financial disclosure form is not filed or postmarked by September 1st, an automatic fine of
$25 per day is imposed up to a maximum penalty of $1,500. If a person holding public office or public
employment fails or refuses to file a full and public disclosure of financial interests and has accrued the
maximum fine, the Commission on Ethics is to initiate an investigation and conduct a public hearing on
the matter.> If the Commission determines that the person willfully failed to file the statement of
financial interests, the Commission is to enter an order recommending that the officer or employee be
removed from public office or employment.*?

The Commission has various tools to collect unpaid fines for the failure to file financial
disclosure forms, including wage garnishment, using a collection agency, or other collection methods
authorized by law.>* For example, as of July 31, 2018, unpaid fines totaling $567,420 had been referred
to collection agencies for collection.®® The statute of limitations for collecting the unpaid fines is 20
years.>®

CONFLICT OF INTEREST DEFINED

Florida law states that officers and employees of a county, city, or other political subdivision of
the state, must not have any “interest, financial or otherwise, direct or indirect; engage in any business
transaction or professional activity; or incur any obligation of any nature which is in substantial conflict
with the proper discharge of his or her duties in the public interest.”®” A “conflict” or “conflict of
interest” is defined as a “situation in which regard for a private interest tends to lead to disregard of a
public duty or interest.”®

VOTING CONFLICTS

Florida law requires local board members who are present at a board meeting to vote on all
measures that are being considered by the board.** However, local board members must abstain from
voting on a measure which would inure to his or her special private gain or loss.*> Thus, there is an
exception to the mandatory voting requirement when “there is, or appears to be, a possible conflict of
interest.”*!

If there are measures which would inure to the special private gain or loss of the public officer, or
the public officer’s employer, business associate (partner, joint venturer, co-owner of property, etc.), or
relative (father, mother, son, daughter, husband, wife, brother, sister, father-in-law, mother-in-law, son-in-
law, and daughter-in-law), then the public officer must, prior to a vote being taken on the measure,
“publicly state to the assembly the nature of the officer’s interest in the matter from which he or she is
abstaining from voting.™** The official then does not vote on the measure. Within 15 days after the vote,
the public official must disclose the nature of the interest in a memorandum of voting conflict form
(Commission on Ethics Form 8B), which is then filed with the person responsible for recording the
minutes of the meeting, who will incorporate the form into the minutes of the meeting.*’

The existence of a conflict of interest depends on whether or not the public official’s private
interests are impacted to a significantly greater (or significantly lesser) degree than the interests of other
similarly situated persons. For example, the Commission on Ethics typically finds that no conflict exists
when a voting official’s interest in a measure constitutes one percent (1%) or less of the “size of the class”
of similarly situated persons who are affected by the measure.** In other words, where the size of the
class of affected persons is large, the gain to the officer tends to be of a “general” nature. Where the size
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of the class of persons benefiting from the measure is small, then the possibility of a “special gain” for the
officer is much more likely.**

In addition, if the gain or loss resulting from the measure being voted on is so remote or
speculative that the measure cannot be said to inure to the official’s special private gain or loss, then a
voting conflict would not be triggered.*® Also, a conflict would not exist when voting for measures which
are procedural or preliminary to future actions that would result in a gain or loss.*’

Further, if a public official is unsure of the conflict of interest but believes that there “appears to
be” a possible conflict of interest, then the official would be allowed to abstain from voting. The official
should orally announce the possible conflict before the vote, not vote on the measure, and then file the
necessary memorandum of voting conflict form within 15 days after the board meeting.

Even a board member who is in attendance at a board meeting, but happens to be out of chambers
during the vote on an issue in which the board member has or appears to have a conflict of interest, would
be required to publicly announce the basis of a conflict of interest and file a memorandum of voting
conflict.*® The Florida Attorney General has determined that the statutory duty to vote “may not be
avoided by the ‘temporary’ absence of a member during the vote on a particular matter which comes
before the body of which he is a member during a meeting at which he is present.”*

Section 286.012, Florida Statutes also allows a board member to abstain from voting on a matter
before the board if there is, or appears to be, a possible conflict of interest under a locally adopted code of
ethics. If the conflict arises under the local code of ethics, then the board member is to follow the
disclosure requirements specified in the local code of ethics. Further, a board member may abstain from
voting on a matter in a quasi-judicial proceeding “if the abstention is to assure a fair proceeding free from
potential bias or prejudice.”

PERCEIVED CONFLICTS

Beyond the voting conflicts discussed above is the interest or relationship that creates a perceived
conflict. Even when required by state law to cast a vote, a county commissioner can ensure maximum
transparency in government decision making by disclosing certain relationships and interests related to
the matter. For example, voting on a matter that would benefit a grandparent, long-time friend, former
employer, former business associate, or favorite charity may not amount to a voting conflict under state
law. But, by fully disclosing the nature of these facts and relationships before the vote, the commissioner
eliminates the possibility of any secret motive and can better demonstrate that the vote was made for the
public good, not for private gain.

While not foolproof, full disclosure of the nature of personal interests and relationships related to
a vote, even when there is no conflict under state law, best addresses the issue. Properly done, the nature
of this disclosure should demonstrate that the decision is based on the best interests of the public and not
secretly made to serve a private interest. Better still, this practice will further enhance transparency in
local government decision making.

DOING BUSINESS WITH ONE’S AGENCY/CONFLICTING EMPLOYMENT

The Code of Ethics prohibits a public officer or employee from doing business with one’s agency
and from having or holding conflicting employment or contractual relationships. Pursuant to Section
112.313(3), Florida Statutes:

No employee of an agency acting in his or her official capacity as a purchasing agent, or
public officer acting in his or her official capacity, shall either directly or indirectly
purchase, rent, or lease any realty, goods, or services for his or her own agency from any
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business entity of which the officer or employee or the officer’s or employee’s spouse or
child is an officer, partner, director, or proprietor or in which such officer or employee or
the officer’s or employee’s spouse or child, or any combination of them, has a material
interest...

Nor shall a public officer or employee, acting in a private capacity, rent, lease, or sell any
realty, goods, or services to the officer’s or employee’s own agency, if he or she is a state
officer or employee, or to any political subdivision or any agency thereof, if he or she is
serving as an officer or employee of that political subdivision...

However, this does not affect contracts that were entered into prior to qualifying for elective office,
appointment to public office, or prior to beginning public employment.
In addition, pursuant to Section § 112.313(7)(a), Florida Statutes:

No public officer or employee of an agency shall have or hold any employment or
contractual relationship with any business entity or any agency which is subject to the
regulation of, or is doing business with, an agency of which he or she is an officer or
employee, excluding those organizations and their officers who, when acting in their
official capacity, enter into or negotiate a collective bargaining contract with the state or
any municipality, county, or other political subdivision of the state; nor shall an officer or
employee of an agency have or hold any employment or contractual relationship that will
create a continuing or frequently recurring conflict between his or her private interests
and the performance of his or her public duties or that would impede the full and faithful
discharge of his or her public duties.

There are a few exceptions of note. For example, no violation of the Code of Ethics would occur if the
business is awarded under a system of sealed, competitive bidding to the lowest or best bidder and:

1. The official or the official’s spouse or child has in no way participated in the
determination of the bid specifications or the determination of the lowest or best bidder;

2. The official or the official’s spouse or child has in no way used or attempted to use the
official’s influence to persuade the agency or any personnel thereof to enter such a
contract other than by the mere submission of the bid; and

3. The official, prior to or at the time of the submission of the bid, has filed a statement with
the Commission on Ethics, if the official is a state officer or employee, or with the
supervisor of elections of the county in which the agency has its principal office, if the
official is an officer or employee of a political subdivision, disclosing the official’s
interest, or the interest of the official’s spouse or child, and the nature of the intended
business.!

Also, there would be no violation of the Code of Ethics if the business entity involved is the sole source
of supply within the officer’s political subdivision, and there is full disclosure by the officer of his or her
interest in the business entity prior to the purchase, rental, sale, leasing, or other business being
transacted.*?

An example of a conflicting employment or contractual relationship would be as follows. In a
recent opinion the Commission on Ethics determined that a city commissioner would have a prohibited
conflict of interest if the city were to sell property to a charter school where the commissioner also served
as general counsel for the school.®* On the other hand, if the city were to donate the property to the
charter school, there would be no conflict of interest so long as the commissioner was not involved in the
transfer of the property.>*
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DUAL OFFICE-HOLDING PROHIBITION

The State Constitution provides that “[n]o person shall hold at the same time more than one office
under the government of the state and the counties and municipalities therein, except ... any officer may
be a member of ... statutory body having only advisory powers.™> This prohibits a person from
simultaneously serving in more than one state, county, or municipal office. However, the State
Constitution contains an exception to the dual office-holding prohibition for service on statutory bodies
that have only advisory powers.

The dual office-holding prohibition applies to both elected and appointed offices.’® Although not
defined by the Constitution, the courts have stated that the terms “office” or “officer,” for purposes of the
dual office-holding prohibition, implies an authority to exercise some portion of the sovereign power,
either in making, executing, or administering the laws.>’

For example, the Florida Attorney General concluded that a town commissioner could serve on a
town committee that had purely advisory or ministerial duties and made non-binding recommendations.*®
However, the commissioner could not serve on a town committee that had the authority to make factual
determinations, review permit applications, issue permits, grant variances, or impose fines, as those types
of duties do involve the exercise of sovereign powers, which would impinge on the dual office-holding
prohibition set forth in the State Constitution.*

On the other hand, the legislative designation by ordinance or statute of an officer to perform the
ex officio (by virtue of the office)® functions of an additional office would not violate the dual office-
holding prohibitions, provided the duties imposed are consistent with the duties already being exercised.®!
In this scenario the newly assigned duties are viewed as an addition to the existing duties of the officer.®
An example of this would be when county commissioners are designated by ordinance to serve as
members of the local board of adjustment and appeals.®

DUAL PUBLIC EMPLOYMENT PROHIBITION

Dual public employment by elected public officers and candidates for office is prohibited, except
under certain circumstances.®® Section 112.3125, Florida Statutes, provides that a public officer (defined
as a person who is elected to state or local office, or a person who is presently a candidate for state or
local office) “may not accept public employment with the state or any of its political subdivisions” if the
person knows, or should know, that the position is being offered for the purpose of gaining influence or
other advantage based on the person’s office or candidacy.®> Any public employment accepted by a
public officer must meet the following conditions:

1. the position was already in existence or was created by the employer without the
knowledge or anticipation of the officer’s interest in the position;

2. the position was publicly advertised;

3. the officer was subject to the same application and hiring process as other candidates for

the position; and

4. the officer meets or exceeds the required qualifications for the position.®®

Persons who were employed by the state or any of its political subdivisions before qualifying as a
public officer for his or her current term of office or the next available term of office may continue in said
employment, but may not accept a promotion, advancement, additional compensation, or anything of
value that the person knows, or should know, is being given as a result of the person’s election or
position, or that is otherwise inconsistent with the promotion, advancement, additional compensation, or
anything of value provided or given to a similarly situated employee.®’
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Section 112.313(10), Florida Statutes, also prohibits an employee of a county from holding office
as a member of the county commission while also an employee of the county.

MISUSE OF CONFIDENTIAL INFORMATION

Under Section 839.26, Florida Statutes:

Any public servant who, in contemplation of official action by herself or himself or by a
governmental unit with which the public servant is associated, or in reliance on
information to which she or he has access in her or his official capacity and which has not
been made public, commits any of the following acts:

(D Acquisition of a pecuniary interest in any property, transaction, or enterprise or
gaining of any pecuniary or other benefit which may be affected by such
information or official action,;

2) Speculation or wagering on the basis of such information or action; or
3) Aiding another to do any of the foregoing,
shall be guilty of a misdemeanor of the first degree.... .

Further, a public servant who discloses or uses confidential criminal justice information with the intent to
obstruct, impede, or prevent a criminal investigation or a criminal prosecution, when such information is
not available to the general public and is gained by reason of the public servant’s official position,
commits a felony of the third degree.®®

Meanwhile, Section 112.313(8), Florida Statutes, provides the following:

DISCLOSURE OR USE OF CERTAIN INFORMATION.—A current or former public
officer, employee of an agency, or local government attorney may not disclose or use
information not available to members of the general public and gained by reason of his or
her official position, except for information relating exclusively to governmental
practices, for her or her personal gain or benefit or for the personal gain or benefit of any
other person or business entity.

There are civil penalties for violating Section 112.313(8), Florida Statutes.*’

In Florida Attorney General Opinion 2003-09, the question was posed regarding whether a public
officer or employee who participated in a closed meeting on labor negotiations could disclose the
information that was obtained during the closed meeting. Although Section 447.605, Florida Statutes,
relating to closed labor negotiation meetings, did not specifically restrict the dissemination of information
discussed at the closed labor negotiations, the Florida Attorney General did note that there were other
laws [§§ 839.26 and 112.313(8)] that did prohibit the disclosure of such information under certain
circumstances.
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GIFTS

Under the Code of Ethics, no public officer, employee of an agency, local government attorney,
or candidate for elected office “shall solicit or accept anything of value to the recipient” (such as a gift,
loan, reward, favor, service, or promise of future employment) “based upon any understanding that the
vote, official action, or judgment” of the officer or employee would be influenced by the thing of value.”
Public officers and employees, as well as their spouses and minor children, are also prohibited from
accepting “any compensation, payment or thing of value,” when the officer knows, or should know, that it
was given to influence a vote or official action.”!

For purposes of the Code of Ethics, a “gift” would include: real property or the use of real
property; tangible or intangible personal property or the use of same; preferential rates or terms on a debt,
loan, goods, or services; forgiveness of a debt; food or beverage; membership dues; tickets to events;
floral arrangements; and personal or professional services which would ordinarily require payment.”> On
the other hand, awards, plaques, certificates, and other similar items given in recognition for public
service are not considered “gifts.”

Specifics of the gift law include, but are not limited to, the following:

1. Accepting a gift worth more than $100 from a lobbyist, vendor of the agency, or political
committee is prohibited.

2. Accepting a gift valued at not exceeding $100 from a lobbyist, vendor, or political
committee is allowable, but any gifts valued at over $25 but not exceeding $100 must be
reported quarterly (on Form 30) to the Commission on Ethics.

3. Soliciting any gift from a lobbyist, vendor of the agency, or political committee is
prohibited.

4. Accepting gifts from relatives is allowable and does not have to be reported.

5. Accepting gifts worth more than $100 in value, for which there is a public purpose and

which are given by certain governmental agencies, is allowable but must be reported
annually (on Form 10).

6. All other gifts that are worth over $100 in value must be disclosed on a quarterly gift
disclosure form (Form 9) which is filed with the Commission on Ethics.

7. If no reportable gifts were received during the calendar quarter, then no form must be
filed.”

The value of a gift is the actual cost of the gift, less taxes and gratuities.”* For personal services
provided, the value of the gift would be the reasonable and customary charge for same.” Gifts are
usually valued on a per occurrence basis, but there are some exceptions. For example, lodging provided
on consecutive days is considered a single gift, and membership dues paid to the same organization
during any 12-month period is considered a single gift.”®

Commission on Ethics gift disclosure forms (Form 9) are due on the last day of the calendar
quarter for gifts valued in excess of $100 received during the previous calendar quarter.
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HONORARIA

In the Code of Ethics, an “honorarium” is payment of money or anything of value to a “reporting
individual” (a person required to file full or limited disclosure of financial interests) or state procurement
employee as consideration for giving a speech or for preparing a “writing” (but not a book) that has been
published or is intended to be published.”” A reporting individual is prohibited from soliciting an
honorarium,”® and is also prohibited from knowingly accepting an honorarium from a political committee,
vendor doing business with the agency, or a lobbyist.”’

However, receiving payment or provision for actual and reasonable transportation, lodging,
registration, and food/beverage expenses that are related to an honorarium event (i.e., a conference or
convention) is allowable. If these expenses were paid by a political committee or lobbyist, then the
expenses must be reported on an annual disclosure statement (Form 10) with the Commission on Ethics.®

TESTIMONIALS

A “testimonial” is defined as “any breakfast, dinner, luncheon, rally, party, reception, or other
affair held to honor or raise funds on behalf of any elected public officer,” with the exception of a
campaign fundraiser.®! Florida law requires that any organization hosting a testimonial for an elected
official must file a notice of intent with the supervisor of elections, set up a “testimonial account” in a
depository, and appoint a treasurer before any money can be accepted.®? A report with certain specified
information must then be filed by the host organization with the supervisor or elections within 90 days
after the testimonial.** A violation of this law is a first degree misdemeanor, which is punishable by one
year in prison and/or a $1,000 fine 34

The Florida Attorney General was asked what types of events were subject to the reporting
requirements and opined that, while the subject statute “refers to affairs that honor or raise funds on
behalf of any elected public officer,” this did not mean “that the Legislature intended to encompass all
events honoring a public official where no funds are being raised or payments made to attend. To read
the statute so broadly could result in, for example, birthday parties held by family members for an elected
public official being subject to the statute.”’

After payment of the expenses for the testimonial, any leftover funds must be donated to a
charity, returned pro rata to the contributors, or deposited in the general fund of the elected official’s
government entity.*® Elected public officers are prohibited from receiving any leftover funds for personal
use.”’

PROHIBITED REBATES

Pursuant to Section 395.0185, Florida Statutes, it is unlawful for any person to pay or receive a
commission, bonus, kickback, or rebate, or engage in any split-fee arrangement with a physician, surgeon,
organization, or person, either directly or indirectly, for patients referred to a particular hospital. This law
may come into play if a county runs a hospital or ambulance service.

EX PARTE COMMUNICATIONS

Certain land use approvals, such as site-specific rezonings, site plan approvals, variances, special
exceptions, and voluntary annexations, require a local governing board to conduct a “quasi-judicial”
hearing, which is akin to an informal trial.*® Although a “quasi-judicial” hearing is not a true court
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proceeding, there are certain standards of basic fairness that must be adhered to in order to provide due
process to the affected parties.®” For example, the parties must be provided notice of the hearing, allowed
an opportunity to be heard, allowed to present evidence and cross-examine witnesses, and be informed of
all of the facts upon which the local governing board acts.”

However, ex parte communications —‘off the record” information provided by one party to a
decision-making board member — are “inherently improper and are anathema to quasi-judicial
proceedings,” and should be avoided.”" Ex parte communications are presumed to be prejudicial to the
aggrieved party until the local governing body proves otherwise.”

Disclosing ex parte communications on the record at the quasi-judicial hearing does enable all
parties to be aware of all of the facts and to rebut those facts. There is a statutory procedure which allows
local governments to establish a process by which ex parte communications related to land use matters
may be made public, in order to remove the presumption of prejudice in quasi-judicial hearings.’?
However, even the disclosed ex parte communications may be problematic, because an aggrieved party
may not have the opportunity to cross examine the party that provided the information to the local
official.

DEFENSE OF ACTIONS AGAINST PUBLIC OFFICERS, EMPLOYEES OR AGENTS

In today’s litigious society, lawsuits seem to be an inevitable and unenviable part of public life.
Florida law provides that any agency of the state, or any county, municipality or political subdivision of
the state is authorized to:

1. Provide an attorney to defend any civil action arising from a complaint for damages or
injury suffered as a result of any act or omission of any of its officers, employees, or
agents arising out of and in the scope of his or her employment or function.

2. Recover any attorney’s fees paid from public funds, should the officer, employee, or
agent be found to be personally liable by virtue of acting outside the scope of his or her
employment, or was acting in bad faith, with malicious purpose, or in a manner
exhibiting wanton and willful disregard of human rights, safety, or property.

3. Reimburse such person who prevails in the action for court costs and reasonable
attorney’s fees, should the county be authorized to provide an attorney to defend the civil
action arising from a complaint for damages or injury suffered as a result of any act or
omission of action of any of its officers, employees, or agents, and the county fails to
provide such attorney.**

The Florida Supreme Court has set forth the following general rule:

Florida courts have long recognized that public officials are entitled to legal
representation at public expense to defend themselves against litigation arising from the
performance of their official duties while serving a public purpose. The purpose of this
common law rule is to avoid the chilling effect that a denial of representation might have
on public officials performing their duties properly and diligently. This entitlement to
attorney’s fees arises independent of statute, ordinance, or charter. For public officials to
be entitled to representation at public expense, the litigation must (1) arise out of or in
connection with the performance of their official duties and (2) serve a public purpose.’®

Thus, it is proper to use public funds to pay or reimburse the reasonable attorney’s fees and costs incurred
by a public official in the successful defense of an ethics complaint, or even the successful defense of a
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felony indictment, provided the case arose from performance of the official’s official duties and while
serving a public purpose.’® This protection applies to both current and former public officials.”’

On the other hand, if a board member successfully defends a charge arising from performance of
an official duty, but the action did not serve a public purpose, then the agency is not required to pay the
attorney’s fees and costs incurred in defending the case.”® A counterpoint to this is that it would be improper
to refuse to pay attorney’s fees and costs arising from the performance of an official’s duties while serving
a public purpose, simply because the agency disapproved of the particular actions of the public official.”®

LEAVING OFFICE

The Code of Ethics provides that upon leaving office, an elected county or municipal officer may
not lobby the governmental body or agency, of which he or she was an officer, for a period of two years
after leaving office.'® This is known as the “revolving door” prohibition. In addition, upon leaving office,
an elected local official is required to file a Final Full and Public Disclosure of Financial Interests form
(Form 6F) with the Commission on Ethics within 60 days of leaving office.'"!

THE HOBBS ACT

The federal “Hobbs Act” was enacted in 1946 and named for U.S. Representative Samuel Francis
Hobbs of Alabama, who introduced the Act. The Hobbs Act provides in pertinent part that:

Whoever in any way or degree obstructs, delays, or affects commerce or the movement
of any article or commodity in commerce, by robbery or extortion or attempts or
conspires so to do, or commits or threatens physical violence to any person or property in
furtherance of a plan or purpose to do anything in violation of this section shall be fined
under this title or imprisoned not more than twenty years, or both.!%?

In the Hobbs Act, extortion is defined as “the obtaining of property from another, with his consent,
induce%}by wrongful use of actual or threatened force, violence, or fear, or under color of official
right.””!

Although this law was primarily enacted to combat racketeering in labor-management disputes, it
is also used in public corruption cases. An example of a Hobbs Act violation under color of official right
would be the trading of official actions by a public official in an area in which the public official has
actual authority, in exchange for a fee. There is no requirement that threat, force, or duress must be
proved, as the “coercive element is supplied by the existence of the public office itself.”!** Further, a
conviction under the Hobbs Act will be sustained based on proof that the public official obtained payment
in cash and/or property and generally intended to use his or her public influence to benefit the payor as
opportunities arose.'%®

“HONEST SERVICES” FRAUD

The federal mail fraud law was initially enacted in 1872 to combat a post-Civil War outbreak of
swindles being perpetrated over the mail. The purpose of the law was to protect the integrity of the U.S.
postal service by not allowing the mails to be used as “instruments of crime.”'® A companion to the mail
fraud statute, the wire fraud statute, was enacted in 1952 to extend the prohibitions to the newer
communications technologies of wire, radio, and television.
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Together, the mail fraud statute, 18 U.S.C. § 1341, and the wire fraud statute, 18 U.S.C. § 1343,
provide that, “[w]hoever, having devised or intending to devise any scheme or artifice to defraud, or for
obtaining money or property by means of false or fraudulent pretenses, representations, or promises,
transmits or causes to be transmitted” by means of the mail, or by wire, radio or television communication
in interstate or foreign commerce, any writings, signs, signals, pictures, or sounds for the purpose of
executing such scheme or artifice, shall be fined or imprisoned for not more than 20 years, or both. The
phrase “scheme or artifice to defraud” is defined as a scheme or artifice to deprive another of the
intangible right of “honest services.”!"’

Although the term “honest services” is not defined in the federal statute, it has withstood
numerous challenges for unconstitutional vagueness. Notably, in 2010, the U.S. Supreme Court issued its
landmark decision in the case of Skilling v. United States, which involved former Enron CEO Jeffrey K.
Skilling.!%® In the Skilling case, the Supreme Court held that that the statute was not unconstitutionally
vague when properly confined to bribery and kickback schemes. However, the Court did narrow the
parameters of honest services fraud by finding that the nondisclosure of a conflict of interest (or
undisclosed “self-dealing”) was not a violation of the statute.

Another significant honest services fraud case involved former Virginia Governor Robert F.
(Bob) McDonnell. The former Governor was found guilty of several counts of public corruption,
including honest services wire fraud and conspiracy to commit honest services wire fraud, and appealed
the convictions to the U.S. Supreme Court. Although the Court did, once again, reject arguments that the
honest services mail and wire fraud statutes were unconstitutionally vague, the Court did determine that
the instructions to the jury concerning the meaning of the term “official act” were incorrect, which may
have led the jury to convict Mr. McDonnell for conduct that was not unlawful. Further, the Supreme
Court adopted a more limited interpretation of an “official act,” by finding that setting up a meeting,
calling another public official, or hosting an event on behalf of a benefactor did not, standing alone,
qualify as an “official act.”'® Rather, to convict Mr. McDonnell of bribery, the jury had to find that, in
exchange for loans and gifts, he took action, or agreed to take action, for a benefactor, such as, for
example, exerting pressure on other public officials to initiate research studies for the benefactor.

PENALTIES FOR VIOLATIONS

Any violation of the State Code of Ethics “shall constitute malfeasance, misfeasance, or neglect
of duty in office.”!''’ Malfeasance is the commission of an act which is “positively unlawful,” whereas
misfeasance is the “improper performance of some act which a person may lawfully do.”!'" In the case of
a public officer, any violation of the State Code of Ethics would constitute grounds for, and may be
punished by, one or more of the following: impeachment, removal from office, suspension from office,
public censure and reprimand, forfeiture of salary, a civil penalty not to exceed $10,000, and
restitution.'!?

The Governor may by executive order suspend any elected municipal officer who is indicted for a
crime until such time as the officer is acquitted.!'® In addition, any public officer or employee who is
convicted of embezzlement of public funds, theft from his or her employer, bribery in connection with
employment, and most felonies, is also subject to forfeiture of all rights and benefits under any public
retirement system.''*

Violations of county ethics ordinances are generally prosecuted as second degree misdemeanors,
punishable by a fine of $500, imprisonment of 60 days, or both.'"> However, those counties that have
enacted ordinances that impose standards of conduct may exact stiffer penalties for violations, including a
fine not to exceed $1,000, or a term of imprisonment in county jail not to exceed one year.

Individuals who are convicted of honest services fraud or for a violation of the Hobbs Act are
subject to fines and/or imprisonment of up to 20 years in federal prison.''®
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EVALUATING ETHICAL DILEMMAS

As stated in the code of ethics developed by the National Association of Counties (NACo),
“[i]ndividual and collective adherence to high ethical standards by public officials is central to the
maintenance of public trust and confidence in government.”!!’

Public officers are agents of the people and hold their positions for the benefit of the public.''®
Accordingly, when faced with ethical dilemmas in public service, county officials should observe and
practice the highest standards of ethics “regardless of personal considerations, recognizing that promoting

the public interest and maintaining the respect of the people in their government must be of foremost

concern.”'"”
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8. Human Resources

Robert J. Sniffen, Jeffrey D. Slanker and Jarrett B. Davis

EMPLOYMENT AND LABOR RELATIONS

Good employment and labor relations are essential for county government to provide adequate
services, maintain cost-efficient operations and avoid expensive and disruptive litigation. Personnel costs
comprise most of the budget of County government. Additionally, public employees in Florida have the
constitutional right pursuant to Article I, section 6, of Florida’s Constitution to engage in collective
bargaining. As a result, many county workforces are represented by a union and changes in terms and
conditions of employment are subject to the collective bargaining process.

County governments must maintain clear human resource policies. These policies need to be both
workable and compliant with federal and state law. Policies must be consistently interpreted and
followed. A competent, centralized human resource operation is essential to policy development and
enforcement.

Important policies for county administration include continuing employment status, hiring,
compensation, discrimination/harassment, ethical conduct, benefits, grievance process, workforce
classification, and computer usage.

CONTINUING EMPLOYMENT STATUS

Generally public employees in Florida serve “at will.” This means that in the absence of a legal
expectation of continued employment, employees have no legal entitlement to their employment. Of
course, an employer cannot terminate an employee for a legally impermissible reason (i.e., discrimination
against a member of a protected class). An employee can be granted an expectation of continuing
employment (often referred to as a “property” interest) if the county adopts an ordinance, resolution, or
policy. A county employee may also have a legal right to their employment if an individual or collective
bargaining agreement defines a time period of employment or has a “cause” provision.

If the county employee(s) have a “property” interest in their employment, then the employee
cannot be discharged without providing the employee with due process of law (i.e., hearing on the issue
of cause).

HIRING

Emphasis should be placed upon the fair and effective recruitment, selection, and hiring of
personnel. Allowing open access to employment opportunities, promoting equal opportunity in hiring,
following reliable selection criteria and processes, and employing the skillful employee will obtain a high
level of services and avoid litigation. Vacancy information should be widely disseminated and include
minimum requirements, salary wages, necessary licenses, and all bona fide occupational qualifications.
Policy should spell out the selection process including, where appropriate: interviewing, written
examinations, assessment devices, and the appropriate individuals in the hiring decision. County
commissioners should ordinarily refrain from influencing a hiring decision except for those positions that
directly report to the commission.
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COMPENSATION

County commissioners have a significant role in defining the salary and wages of the county
workforce. This includes establishing salary ranges, annual wage adjustments, and numerous other wage
actions (i.e., pay additions, wage differentials, or overtime). If the county workforce is represented in
whole or in part by a union for collective bargaining purposes, salaries are subject to being negotiated.
The determination of wages and collective bargaining are discussed later in this chapter.

DISCRIMINATION/HARASSMENT

County government should maintain policies prohibiting discrimination, harassment, or
retaliation in the workplace. Policies must at a minimum prohibit discrimination, harassment, or
retaliation related to a protected class of employees or protected conduct by an employee. The definition
of protected classes or conduct is defined later in this chapter. Of critical importance to a workable policy
are procedures for reporting and effectively investigating violations. The process has to specifically
identify those authorized to accept reports and complaints and their obligation to respond.

ETHICAL CONDUCT

State law defines the Code of Ethical Conduct that must be followed by public employees and
officials. ' Many counties have promulgated policies that more specifically define or more stringently
establish a definition of what constitutes ethical conduct and what constitutes a conflict of interest
(outside employment etc.). These polices also often include the rights of the employer in the event there
needs to be a search on workplace premises or in the event that an employee is arrested for a crime.

BENEFITS

The benefits provided in health care and retirement/pension benefits are a significant cost to
county government. The costs and terms of these benefits often involve complicated considerations of law
and finance that have the potential to obligate the county to significant long-term costs.

GRIEVANCE PROCESS

Most county policies include the means to allow employees to raise concerns including any
perceived discrimination/harassment or other policy violation. Where there is a public employer
unionized workforce, any negotiated collective bargaining agreement should include a grievance
procedure that culminates in binding neutral arbitration.?

WORKFORCE CLASSIFICATION
The typical county workforce has a policy defining the organization of job positions and the

benefits or status of the positions.

OVERVIEW OF EMPLOYMENT LAWS

Public employers are faced with numerous laws regulating the workplace that impact of their
employment decisions. This section addresses federal and state laws. Importantly, the fact that an
employer may be in compliance with state law will nof protect it from liability under federal law.
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FEDERAL LAWS

There are several major sources of federal legislation that impose equal employment opportunity
obligations on employers, including: (1) Title VII of the Civil Rights Act of 1964; (2) the Americans with
Disabilities Act; (3) the Age Discrimination in Employment Act; (4) the Equal Pay Act; (5) the Civil
Rights Acts of 1866 and 1871; (6) the Civil Rights Act of 1991 and (7) the Fair Labor Standards Act.

Title VII of the Civil Rights Act of 1964°

Title VII of the Civil Rights Act of 1964 (“Title VII”’) applies to employers in industries affecting
commerce with 15 or more employees for each working day in each of 20 or more calendar weeks in the
current or preceding calendar year, and any agents of such employers. Title VII prohibits employers from
failing or refusing to hire or to discharge or to otherwise discriminate against any individual regarding
that individual’s compensation, terms, conditions, or privileges of employment because of the
individual’s race, color, religion, sex, or national origin. Title VII also prohibits employers from limiting,
segregating, or classifying employees and applicants in any way that deprives or tends to deprive them of
employment opportunities or adversely affect their status as employees because of their race, color,
religion, sex, or national origin.

The federal government expanded the definition of sex discrimination to include pregnancy-based
discrimination under Title VII through the Pregnancy Discrimination Act. The coverage includes, but is
not limited to, issues involving pregnancy, childbirth, or gender-related medical conditions. Women
affected by pregnancy, childbirth, or related medical conditions must be treated the same for employment-
related purposes, including benefits under fringe benefit programs, as persons not so affected but similar
in their ability or inability to work.

Title VII defines “religion” as all aspects of religious observance and practice, as well as belief,
unless the employer shows that it is unable to reasonably accommodate an employee’s or prospective
employee’s religious observance or practice without undue hardship on the employer’s business.*

A plaintiff may establish a prima facie case of discrimination under Title VII by showing direct
evidence of discriminatory conduct such as blatantly racist or sexist remarks. If no such direct evidence
exists, plaintiffs may use the burden shifting analysis of McDonnell Douglas to successfully litigate their
claim. The McDonnell Douglas burden-shifting analysis is performed in the majority of discrimination
lawsuits. Under this framework, plaintiffs must first establish a prima facie case of discrimination. This is
not a strict set of required evidence, but rather a “flexible evidentiary standard.”™ To establish a prima
facie case of discrimination under Title VII, plaintiffs must show that: (1) they are a member of a
protected class; (2) they were meeting the employer’s legitimate job expectations; (3) they suffered an
adverse employment action; and (4) similarly situated employees outside the protected class were treated
more favorably.

Harassment in the Workplace

Over the past several decades, sexual harassment in the workplace has resulted in staggering costs
to employers, particularly in claims harassment claims brought under Title VII. The more obvious costs
include jury awards, settlements, and legal fees for defending claims. However, claims—even
unsuccessful claims—may have less obvious, but still important, detrimental effects on corporate image
or employee morale. In addition, judges and juries are increasingly inclined to scrutinize and second-
guess employer responses to allegations of sexual harassment, especially in light of the United States
Supreme Court cases that attach even greater legal significance to an employer’s approach to preventing
workplace sexual harassment. Now more than ever it is imperative for employers to have a basic
understanding of sexual harassment law and to implement a companywide sexual harassment policy that
is widely disbursed and aggressively enforced.

Precisely what is and is not sexual harassment can be difficult to determine. In evaluating
harassment claims, the law looks at whether the conduct would be considered offensive within society
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(the objective test), and whether the conduct was actually perceived as offensive by the employee (the
subjective component). The EEOC explains “sexual harassment” as follows:

Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a
sexual nature constitute sexual harassment when: (1) submission to such conduct is made either explicitly
or implicitly a term or condition of an individual’s employment; (2) submission to or rejection of such
conduct by an individual is used as the basis for employment decisions affecting such individual; or (3)
such conduct has the purpose or effect of unreasonably interfering with an individual’s work performance
or creating an intimidating, hostile, or offensive working environment. The totality of the
circumstances—such as the nature of sexual advances and the context in which the alleged incidents
occurred—determines whether alleged conduct is sexual harassment.®

Race Discrimination in Contracting’

Section 1981 of Title VII provides in pertinent part that:

All persons within the jurisdiction of the United States shall have the same right in every
state and territory to make and enforce contracts, to sue, be parties, give evidence, and to
the full and equal benefit of all laws and proceedings for the security of persons and
property as is enjoyed by white citizens, and shall be subject to like punishment, pains,
penalties, taxes, licenses, and exactions of every kind, and to no other.

This provision has been interpreted and applied to prohibit intentional discrimination on the basis of race
or ethnicity in the making or enforcing of contracts, including employment contracts. Moreover, this
section has been construed to prohibit the same range of intentional race discrimination as is prohibited by
Title VII, such as discrimination with respect to hiring, compensation, promotion, assignment, discipline,
and discharge.

Significantly, while the prohibition of intentional race discrimination is, in essence, the same as is
provided by Title VII, Section 1981 contains differing standards concerning its applicability,
administrative procedures, and available remedies. In particular, while Title VII only applies to employers
who employ 15 or more employees, Section 1981 applies to all employers regardless of size. Similarly,
while Title VII contains extensive administrative prerequisites, Section 1981 does not. As such, while a
Title VII litigant must generally bring a charge of discrimination within 300 days in Florida and a lawsuit
within 90 days after receiving the EEOC’s administrative “Right to Sue Notice,” a Section 1981 litigant
need only file his or her lawsuit within the four-year state statute of limitations. Additionally,
compensatory damages are limited under Title VII according to the number of employees. However, no
such monetary limitation is applicable to Section 1981 violations. Reasonable costs and attorney’s fees
are also available, though punitive damages are not.

Americans with Disabilities Act (ADA)?

The ADA prohibits discrimination against covered employees based upon that individual’s actual
disability, perceived disability, or record of a disability. As with Title VII, the ADA prohibits disability
discrimination with respect to hiring, compensation, promotion, discipline, discharge and any other terms,
conditions or privileges of employment.

Significantly, the ADA defines unlawful disability discrimination as including, in addition to
typical intentional discrimination claims, claims asserting that the employer failed to provide a reasonable
accommodation for an otherwise qualified individual with a disability (absent proof of undue hardship by
the employer) and claims that the employer discriminated against an individual because of the
individual’s association or relationship with a person with a disability.

Employers are obligated by the ADA to make reasonable accommodations, which do not pose an
undue hardship, to qualified individuals with disabilities to enable the individuals to perform the essential
functions of a job. Reasonable accommodations can include: Making existing facilities accessible to
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disabled individuals; restructuring jobs; modifying work schedules, reassigning an employee to a vacant
position; and acquiring special equipment or devices.” As with Title VII, the ADA requires aggrieved
individuals to file a Charge of Discrimination with the EEOC. Notably, the administrative procedures and
remedies available under the ADA are identical to those set forth in Title VII.

To analyze a claim of disparate-treatment under the ADA, courts will use the McDonnell Douglas
burden-shifting analysis.'’P Under this framework, the plaintiff must first establish a prima facie case of
discrimination by establishing that he or she was qualified for the job at issue, that they have a disability,
and were likely excluded from the position based upon their disability. Once this prima facie showing of
disparate treatment has been made, the burden then shifts to the employer to establish a legitimate, non-
discriminatory reason for its employment action. If the employer meets this burden, the burden then shifts
back to the plaintiff to prove that the employer’s proffered legitimate reason was merely a pretext for
discrimination.

Age Discrimination in Employment Act (ADEA)"!

The ADEA prohibits failing or refusing to hire, discharging, or otherwise discriminating against
any individual protected by the ADEA because of the person’s age. The prohibition applies to different
treatment of two persons within the protected age group of 40 and above. Notably, however, the ADEA
does not provide a cause of action to individuals over the age of 40 that are treated less favorably than
older workers. As with the Title VII and the ADA, the ADEA also establishes certain administrative
procedures that must be followed prior to implementing suit. In essence, the procedures are nearly
identical to those governing Title VII and the ADA, with the exception that an individual may commence
an individual lawsuit under the ADEA after the expiration of 60 days following his or her filing of the
Charge of Discrimination even without an EEOC determination. If the EEOC issues a determination, the
individual has 90 days from its receipt to file a lawsuit. The remedies available under the ADEA include
back pay, front pay, reinstatement, attorneys’ fees and costs, and liquidated damages (i.e., double
damages) if the unlawful conduct in question is determined to be willful.

Similarly to ADA claims, ADEA claims are also analyzed under the McDonnell Douglas burden-
shifting framework. The prima facie case of discrimination also has similar requirements: (1) that plaintiff
is in a protected group, (2) he is qualified for the job in question, (3) suffered an adverse employment
action, and (4) circumstances support an inference of discrimination. Once this burden is met, the burden
shifts to the employer to establish a non-discriminatory reason for the employment action.

Immigration and Nationality Act!?

The Immigration and Nationality Act, as amended, as well as Title VII of the Civil Rights Act of
1964, prohibit certain types of employment discrimination regarding legal immigrants to the United
States. Under the Immigration and Nationality Act, employers with more than three employees are
prohibited from discriminating against any person (other than an unauthorized alien) in hiring,
discharging, or recruiting or referring for a fee because of a person’s national origin or in the case of a
citizen or protected individual, because of the person’s citizenship status.

In practice, this means that employers must treat all employees the same when completing the
Form I-9. Employers cannot set different employment eligibility verification standards or require that
different documents be presented by different groups of employees. Employees must be allowed to
choose what documents they want to present from the list of acceptable documents. The employer cannot
request that an employee present more or different documents than are required or refuse to honor
documents that on their face reasonably appear to be genuine and to relate to the person presenting them.
An employer cannot refuse to accept a document, or refuse to hire an individual, because the document
has a future expiration date. For example, temporary resident aliens have registration cards and persons
granted asylum have work authorization documents that will expire, but they may be granted future
extensions of employment authorization and thus they are protected by law from discrimination.
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Generally, employers who have four or more employees cannot limit jobs to United States
citizens to the exclusion of authorized aliens. Such a limitation may only be applied to a specific position
when required by law, regulation, or executive order; when required by a federal, state, or local
government contract; or when the attorney general determines that United States citizenship is essential
for doing business with an agency or department of the federal, state, or local government.'?

Verification of identity and employment eligibility is not required until an individual actually
starts working. Form [-9 should be completed at the same point as the employment process for all
employees. A different procedure should not be established based on an individual’s appearance, name,
accent, or other factors.

The Equal Pay Act

The Equal Pay Act is part of the Fair Labor Standards Act. This act provides for equal pay for
equal work performed by both sexes working in the same position at the same establishment. The Act
prohibits discrimination on the basis of sex with respect to wages paid for equal work on jobs that require
equal skill, effort, and responsibility, performed under similar working conditions. The act allows unequal
pay, however, where the disparity results pursuant to a seniority system, a merit system, a system that
measures earnings by quantity or quality of production, or a differential based on any factor other than
gender.

Fair Labor Standards Act

The Federal Fair Labor Standards Act (FLSA) sets minimum wage, overtime compensation,
equal pay, record keeping, and child labor standards for employers covered by the Act. Adopted in 1938
as a means of economic recovery from the Great Depression, the FLSA sought to ensure a maximum
number of jobs which paid a minimum, livable wage.

The purpose of the FLSA was essentially threefold. First, by creating a minimum wage standard,
Congress was trying to prevent wage exploitation of the lowest paid workers in our society. The purpose
of such a standard was to raise the bottom rung of wage earners, create more industrial harmony, and
avoid labor disruptions and strikes.

The second purpose of the FLSA was to promote fair competition in interstate commerce. Where
labor costs were an important factor in the costs of goods and services, the employer who had the lower
labor costs would have a price advantage over its less aggressive competitor. The FLSA put a nationwide
floor under which competition could not drive down wages.

Finally, the third purpose was to generate more jobs by encouraging employers to spread the
existing work around. During the Depression, Congress believed that limitations on the maximum hours
of work by requiring overtime pay would encourage employers to hire more workers rather than work the
existing work force harder. This would, it was thought, create jobs and reduce unemployment. By
requiring overtime pay, the FLSA created a monetary penalty for employers who did not utilize a greater
number of employees to perform the existing work load. Likewise, the FLSA provided an incentive to
hire more people rather than increase the hours worked by existing employees.

For purposes of complying with the Fair Labor Standards Act, assuming coverage under the Act,
as employees, unless specifically exempt, must receive a minimum wage. Certain states, including
Florida, have established minimum wage laws providing for a higher minimum wage than the FLSA.
Florida’s minimum wage law, enacted in 2005, initially mandated a minimum hourly wage of $6.15. The
Florida Department of Economic Opportunity is charged with increasing the minimum wage each year
based upon the rate of inflation. In 2016, the minimum wage in Florida is $8.05 per hour.

Employees need not be paid on an hourly basis merely because the statute specifies a minimum
wage at an hourly rate. Employees may be paid on an hourly, salaried, commission, monthly, piecework
or any other basis, so long as the average hourly rate equals or exceeds the minimum wage.

The Fair Labor Standards Act does not limit the number of hours an employee may work. Rather,
the FLSA only requires the payment of overtime compensation at a rate not less than one and one-half
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times the employee’s regular rate of pay for each hour worked in excess of the maximum hours applicable
to the type of employment in which the employee is engaged. This usually means overtime for hours in
excess of 40 hours per week. The FLSA does not generally require that an employee be paid overtime for
hours worked in excess of eight per day, or for work on Saturdays, Sundays, holidays or regular days of
rest, so long as the maximum number of hours worked in a work week is not exceeded.

The Fair Labor Standards Act provides an element of flexibility for state and local government
employers and employees regarding compensation for statutory overtime hours. The law authorizes a
public agency to provide compensatory time (‘“comp time”) off in lieu of monetary overtime
compensation, at a rate of not less than one and one-half hours of compensatory time for each hour of
overtime worked. The calculation used is the same as that generally used for calculating monetary
overtime. Only state and local governments may use compensatory time upon prior notice to the
employees; private employers are not eligible and must pay overtime compensation each pay period when
it is due.

Pursuant to the Administrative, Executive, and Professional exemptions, various white collar
workers are not subject to the minimum wage and overtime provisions of the FLSA. Qualification for the
exemption requires satisfaction of a two-part test: (1) the salary test; and (2) duties test.

To be eligible for one of the white-collar exemptions, an employee must now be paid a minimum
weekly salary of $455 per week, or $23,660 per year. Employees making less than $455 per week cannot
be exempt under these exemptions even if they meet the duties test. Furthermore, an exempt employee’s
salary cannot be subject to reduction because of variations in the quality or quantity of the work
performed. Additionally, the exempt employee must receive his or her full salary for any week in which
he or she performs work, without regard to the number of days or hours worked, unless one of the
following exceptions is met: (1) the employee is absent from work for one or more full days for personal
reasons, other than sickness or disability; (2) the employee is absent for one or more full days because of
sickness or disability (including work-related accidents) and the deduction is made in accordance with a
bona fide plan, policy or practice of providing compensation for loss of salary occasioned by such
sickness and disability; (3) the employer imposes penalties in good faith for infractions of safety rules of
major significance; (4) the employer imposes, in good faith, unpaid disciplinary suspensions of one or
more full days for infractions of certain workplace conduct rules; (5) the employee takes leave under the
Family and Medical Leave Act; or (6) the employee is absent the entire workweek or performs no work
during an entire workweek. Also keep in mind that deductions are not permitted for absences occasioned
by the employer or by the operating requirements of the business, or for absences “caused by jury duty,
attendance as a witness or temporary military leave.” In other words, if the exempt employee is ready,
willing and able to work, deductions may not be made simply because work is not available.

To satisty the duties test under the executive exemption, the following must be present: (1) the
employee’s primary duty must be managing the enterprise, or managing a customarily recognized
department or subdivision of the enterprise; (2) the employee must customarily and regularly direct the
work of at least two or more other full-time employees or their equivalent; and (3) the employee must
have the authority to hire or fire other employees, or the employee’s suggestions and recommendations as
to the hiring, firing, advancement, promotion or any other change of status of other employees must be
given particular weight.

Moreover, the following principles should be observed in determining whether an employee
qualifies for the executive exemption: (1) that an employee’s primary duty is not limited to performing
the duty he or she spends the most time on, but rather is the “principal, main, major or most important
duty that the employee performs;” and (2) that “concurrent performance of exempt and non-exempt work
does not disqualify an employee from the executive exemption” if the employee otherwise meets the
criteria for the executive exemption.

To qualify for the administrative exemption, the employee must have the primary duty of
performing office or non-manual work directly related to the management or general business operations
of the employer or the employer’s customers, which must include the exercise of discretion and
independent judgment with respect to matters of significance. Both inquiries must be answered
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affirmatively for the employee to qualify for the exemption. The regulations define the type of work
directly related to management or general business operations as including, but not limited to,

work in functional areas such as tax; finance; accounting; budgeting; auditing; insurance;
quality control; purchasing; procurement; advertising; marketing; research; safety and
health; personnel management; human resources; employee benefits; labor relations;
public relations; government relations; computer network, Internet and database
administration; legal and regulatory compliance; and similar activities.

The next inquiry is whether the employee’s primary duty includes the exercise of discretion and
independent judgment with respect to matters of significance. The employer must determine whether the
employee’s primary duty includes “the comparison and the evaluation of possible courses of conduct and
acting or making a decision after the various possibilities have been considered” and whether the work is
significant, substantial, important or of consequence. This does not require, in all cases, that employees
have authority to make an unreviewable independent decision; rather, employees still may be exercising
discretion and independent judgment, even if they only recommend action, rather than actually take
action.

There are three types of professional exemptions: learned, creative, and computer. For an
employee to qualify as a learned professional, all of the following criteria must be met: (1) the employee’s
primary duty must be the performance of work that requires advanced knowledge—that is, work that is
predominantly intellectual in character—and that includes work requiring the consistent exercise of
discretion and judgment; (2) the advanced knowledge must be in a field of science or learning; (3) the
knowledge must be customarily acquired by a prolonged course of specialized intellectual instruction; (4)
the employee must be paid on a salary basis of at least $455 per week. (This salary basis requirement does
not apply to lawyers, doctors, or teachers.)

To qualify for the creative professional exemption, the employee’s primary duty must include
work requiring invention, imagination, originality, or talent in a recognized field of artistic or creative
endeavor as opposed to routine mental, manual, mechanical, or physical work. Additionally, the employee
must also receive a minimum weekly salary of $455 per week, or $23,660 per year. While exempt status
determinations are to be made on a case-by-case basis, the DOL admonishes that “workers who simply
collect and organize public information (and do not provide a unique or creative interpretation or
analysis) are not likely to be exempt creative professionals.” Though, journalists may satisfy the duties
requirements for the creative professional exemption.

To qualify for the computer employee exemption: (1) the employee’s primary duty must consist
of the application of systems-analyst techniques and procedures, including consulting with users to
determine hardware, software or systems functional specifications; or, the design, development,
documentation, analysis, creation, testing, or modification of computer systems or programs; or the
design, documentation, testing, creation, or modification of computer programs related to machine-
operating systems; or a combination of these duties; and (2) the employee must be paid on a salary basis
of not less than $455 per week, or, alternatively, if paid on an hourly basis, of not less than $27.63 per
hour. This exemption does not include a requirement that the worker consistently exercise discretion and
judgment and is not limited to employees engaged in software functions. However, the exemption is not
available to an employee engaged in the manufacture or repair of computer hardware or engineers or
drafters who are not otherwise engaged in computer systems analysis and programming.

The Family and Medical Leave Act (FMLA)'

The purpose of the FMLA is to allow employees to balance their work and family life by taking
unpaid leave of up to 12 weeks per year. To accomplish this purpose, the FMLA allows “eligible
employees” of a “covered employer” to take job protected, unpaid leave, or to substitute appropriate paid
leave if the employee has earned or accrued it, for up to a total of 12 work weeks in any 12 months
because of: the birth of a child; the placement of a child with the employee for adoption or foster care;
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because the employee is needed to care for a family member (child, spouse, or parent) with a serious
health condition; to care for the employee’s spouse, son daughter, parent, or next of kin who is a covered
service member recovering from a serious illness or injury sustained in the line of duty or active duty; any
qualifying exigency” arising out of the military service of the spouse, son, daughter, or parent of the
employee; or because the employee’s own serious health condition makes the employee unable to
perform the functions of his or her job. Notably, if two individuals who are married work for the same
public employer, the 12 weeks of FMLA leave is shared between the two employees.

The FMLA creates a private right of action to seek equitable relief (e.g., reinstatement) and
money damages against employers who “interfere with, restrain, or deny the exercise of or the attempt to
exercise” FMLA rights. Thus, the FMLA gives rise to two types of claims: (1) interference claims, in
which an employee asserts that his employer denied or otherwise interfered with his substantive rights
under the FMLA, and (2) retaliation claims, in which an employee asserts that his employer discriminated
against him because he engaged in an activity protected by the Act.

FLORIDA STATE EMPLOYMENT LAWS

Florida Civil Rights Act of 199213

The Florida Civil Rights Act (FCRA) prohibits discrimination by public and private employers
based on race, color, religion, sex, national origin, handicap, marital status and age. It is therefore very
similar in scope to Title VII, except for the addition of marital status. Notably, the Florida Supreme Court
has interpreted the FCRA’s definition of marital status as the state of being married, single, divorced,
widowed or separated. Thus, marital status discrimination does not include discrimination on the basis of
being married to a particular individual or disparate treatment based upon a spouse’s conduct. It is a topic
of legal dispute as to whether pregnancy is intended to be included in the FMLA. In addition, though the
ADEA applies to age discrimination for employees over 40 years of age, the FCRA applies to differential
treatment based on age for any age group.

As a note, in addition to the general prohibition on handicap discrimination set forth in the FCRA,
Florida has also enacted a specific prohibition on employment discrimination against individuals with
HIV/AIDS unless the absence of the virus is a bona fide occupational qualification, known as the Florida
Omnibus AIDS Act.

As with the federal statutes governing employment discrimination, the FCRA contains an
extensive administrative procedure that must be complied with prior to instituting a private lawsuit. In
particular, an individual claiming to be aggrieved must file a Charge of Discrimination with the FCHR
within 365 days of the alleged discriminatory conduct. The statute further provides that a complaint may
be filed with the EEOC or another appropriate local entity in lieu of filing it with the FCHR. As with the
EEOC, the FCHR will investigate any charges filed with it unless it has referred them to the EEOC or a
local agency for investigation. If the FCHR determines that there is reasonable cause to believe that the
FCRA has been violated, the aggrieved individual may either bring a lawsuit within one year after the
date of the FCHR’s determination or request an administrative hearing before the FCHR.

Pursuant to the FCRA, a successful litigant may recover injunctive relief, back and front pay,
compensatory damage, punitive damages and attorneys’ fees and costs. Punitive damages however are not
recoverable against public employers. If the FCHR determines within 180 days that there is not
reasonable cause to believe that a violation of the FCRA has occurred, the aggrieved person may only
seek an administrative hearing within 35 days of the date of the FCHR’s determination. The individual
may not file a private lawsuit unless the FCHR finds in favor of the individual at the administrative
hearing. Significantly, the EEOC’s determination of no reasonable cause is not interpreted as a no cause
determination by the FCHR.

Lastly, in the event that the FCHR does not issue a determination within 180 days, the aggrieved
individual may file a lawsuit or request an administrative hearing within four years from the date of the
alleged discriminatory act (assuming they do so before a determination is issued).
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As the FCRA was modeled after the federal Civil Rights Act, Title VII, the frameworks used to
analyze claims under the FCRA are the same. Additionally, the same case law is applied to the FCRA.'®
To maintain an action for violation of the FCRA, the plaintiff must first establish a prima facie case of
discrimination by showing that he or she is a member of a protected class and suffered an adverse
employment action because of membership in that class. If the plaintiff is able to meet that burden, the
court then applies the McDonnell Douglas burden-shifting analysis to determine whether the employer
had legitimate, non-discriminatory reasons for its action, and whether the plaintiff can prove that this
proffered reason is merely pretextual.

Florida’s Workers’ Compensation Law, Anti-Discrimination Provision'’

Florida’s Workers’ Compensation Law (FWCL) also provides for certain reinstatement rights of
employees who take leave due to an accidental injury or illness arising out of work performed in the
course and scope of employment. Similar to the FMLA, the FWCL prohibits an employer from retaliating
against an employee due to the employee’s workers’ compensation claim or attempt to make such a
claim. Specifically, this statute provides, regarding the coercion of employees, that “no employer shall
discharge, threaten to discharge, intimidate, or coerce any employee by reason of such employee’s valid
claim for compensation or attempt to claim compensation under the Workers’ Compensation Law.”

Florida’s Domestic Violence Leave Act'®

The Florida Domestic Violence Leave Act took effect on July 1, 2007 and there is little case law
as of this time interpreting this statute. This section specifically requires employers with 50 or more
employees to provide individuals who have been employed with the organization for at least three months
with three days of leave in connection with activities related to domestic violence. Examples of covered
activities include: (1) seeking an injunction for protection against domestic violence; (2) seeking legal
advice for issues pertaining to domestic violence; (3) seeking medical and/or mental health care for
domestic violence issues; (4) seeking assistance from organizations such as shelters and crisis centers; and
(5) making one’s home secure from a perpetrator of domestic violence. Employees are required to give
notice of the need for such leave except in emergency situations where notice is impractical. Employers
should specifically state in their policies the notice required as well as whether the leave is paid or unpaid.
Employers may also require employees to exhaust vacation, sick or personal leave in connection with
domestic violence leave; however, this requirement should be in writing.

Retaliation

Retaliation claims are allegations by employees that they suffered some form of adverse
employment action in response to their voicing their opposition to the violation of one of the various anti-
discrimination laws, such as: Title VII, ADEA, ADA, FMLA, First Amendment, Section 1981, FLSA,
Florida’s Workers Compensation law, FCRA. Employees may also have retaliation claims for adverse
actions taken based on their exercise of free speech under the First Amendment to the United States
Constitution. Employees may also have a cause of action under the Florida Public Whistle-Blowers Act if
they report an employer’s violation of law and suffer an adverse action thereafter. EEOC statistics show
that while discrimination claims are leveling off, retaliation claims are increasing faster than other types
of claims. The FCHR reports in that retaliation claims are second only to race claims. Retaliation claims
are the hardest to defend and many retaliation claims require a trial to resolve. Moreover, if the retaliation
claims are deemed to be meritorious, a jury will likely respond with a punishing monetary award. Finally,
remember that the law protects not only the alleged recipients of unlawful discrimination from retaliatory
conduct but anyone who complains of unlawful discrimination as well. All employers, managers,
supervisors, and human resources representatives should become familiar with the law surrounding
retaliation, because retaliation claims are becoming far more common.
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Juries take retaliation claims very seriously, sometimes returning astounding verdicts for
plaintiffs. Proven retaliation claims are especially dangerous because they can easily result in punitive
damages against private sector employers since the very nature of retaliatory action, such as termination
or demotion, is clearly intentional. This is in contrast to some workplace discrimination complaints,
which can be viewed as unintentional, such as an employer policy that inadvertently puts older workers at
a disadvantage.

Issues concerning retaliation are of critical importance because an employer can be held liable for
retaliation even if it is not liable for the underlying discrimination of which the employee complains. In
fact, it is not uncommon for employees to file suits alleging both discrimination and retaliation, and to
lose on discrimination but win on retaliation.

While anti-retaliation provisions do not immunize workers from appropriate discipline or
discharge, employers should be wary of imposing discipline on an employee who has a claim pending
against the employer or who has otherwise engaged in activity afforded special protection by law.
Employment actions that closely follow an employee’s complaint about discrimination or other protected
activity will be closely scrutinized by courts.

Protected employee conduct falls into three broad categories. Employees are protected for certain
conduct in their personal lives, for concerns they may raise about workplace issues, and for cooperation in
an investigation of the workplace.

In the last several years, the United States Supreme Court has broadened the scope of federal
retaliation laws. In Burlington Northern and Santa Fe Railway Co. v. White, the Court expanded the
scope of actionable retaliation claims to include actions beyond those that affect terms, conditions, or
status of employment, or those that occur only at a workplace, meaning the scope of the retaliation
provision was held to be broader than that of Title VII’s substantive discrimination provision.'?

The Burlington Northern court had been asked to determine what constituted a “materially
adverse” action by an employer to substantiate a retaliation claim. Based upon the legislative intent of
Title VII and other anti-discrimination statutes, which was to ensure that all persons were free from
employment-related discrimination, and the basis of anti-retaliation laws, which were to protect the
reporting rights of employees, the Court determined that one could not secure the second objective by
focusing only upon employer actions and harm that concern employment. Such a restrictive ruling would
allow employers to effectively retaliate against an employee by taking actions not directly related to his
employment or by causing him harm outside the workplace. Therefore, the Court concluded, the anti-
retaliation provision, unlike the substantive, anti-discrimination provision, is not limited to discriminatory
actions that affect the terms and conditions of employment.

Florida’s Whistle-Blower’s Act

Florida has two statutes that protect “whistle-blowers”; one protects employees in the public
sector while the other protects employees in the private sector. The Public-Sector Whistle-Blower’s Act is
included in Florida Statutes, sections 112.3187—-112.31895. The intent of the Florida Legislature in
enacting this act was (1) to prevent agencies or independent contractors [with agencies] from taking
retaliatory action against an employee who reports to an appropriate agency violations of law on the part
of a public employer or independent contractor that create a substantial and specific danger to the public’s
health, safety, or welfare; and (2) to prevent agencies or independent contractors from taking retaliatory
action against any person who discloses information to an appropriate agency alleging improper use of
governmental office, gross waste of funds, or any other abuse or neglect of duty on the part of an agency,
public officer, or employee.

The Act protects both employees and other persons who disclose information under the act. An
employee is defined as “a person who performs services for, and under the control and direction of, or
contracts with, an agency or independent contractor for wages or other remuneration.” The term “person”
is not defined, although it would appear that this term is used to broaden the scope of the coverage beyond
current employees.
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Under the Act, protected disclosures include: (1) any violation or suspected violation of any
federal, state, or local law, rule, or regulation committed by an employee or agent of an agency or
independent contractor that creates and presents a substantial and specific danger to the public’s health,
safety, or welfare; or (2) any act or suspected act of gross mismanagement, malfeasance, misfeasance,
nonfeasance, gross waste of funds, or neglect of duty committed by an employee or agent of an agency or
independent contractor. The term agency includes any state, regional, county, local or municipal
governmental entity.

Significantly, the Act provides that an employee is protected while reporting “[a]ny violation or
suspected violation...” or “[a]ny act or suspected act... .” Thus, it is not necessary that an actual violation
occur before the Act’s protections are triggered. On the other hand, the Act also provides that “the
provisions of this subsection [regarding employer actions prohibited under the Act] shall not be applicable
when an employee or person discloses information known by the employee or person to be false.” Thus,
to be protected by the Act, the employee or person must have a subjective good faith belief that an agency
or independent contractor has committed an act or violation described above.

To be protected by the Act, the employee or person also must have either: (1) disclosed
information on his own initiative in a written and signed complaint; (2) requested to participate in an
investigation, hearing or other inquiry conducted by any agency or federal governmental entity; (3)
refused to participate in any adverse action prohibited by this Act; (4) initiated a complaint through the
“whistleblower’s hotline”; or (5) filed a written complaint to their supervisory officials, to the Chief
Inspector General in the Office of the Governor, or to the Office of Public Counsel. The Act does not
protect those engaged in whistle-blowing activity while incarcerated in state prison or those who have
committed or intentionally participated in the wrongful act which they are attempting to report.

Further, to be protected an employee or person must also have disclosed information only to “any
agency or federal governmental entity having authority to investigate, police, manage or otherwise
remedy the violation or the act, including but not limited to, the Office of the Chief Inspector General,
any agency inspector general or chief internal auditor, the Office of Public Counsel, and the
whistleblower’s hotline... .” However, for disclosures concerning a local government entity, including any
regional, county, or municipal entity, special district, community college district, or school district or any
political subdivision of any of the foregoing, the information must be disclosed to a chief executive
officer or other appropriate official.”

An agency “shall not dismiss, discipline, or take any other adverse personnel action against an
employee for disclosing information pursuant to the provisions of [the Act],” or “take any adverse action
that affects the rights or interests of a person in retaliation for the person’s disclosure of information under
[the Act].”? “> Adverse personnel action’ means the discharge, suspension, transfer, or demotion of any
employee or withholding of bonuses, the reduction in salary or benefits, or any other adverse action taken
against an employee within the terms and conditions of employment by an agency or independent
contractor.” Remedies available to employees if successful include reinstatement, lost wages, benefits,
attorney’s fees among others.

PUBLIC SECTOR LABOR LAW

In 1968, the Florida Constitution was amended to include Article I, Section 6:

SECTION 6. Right to Work. — The right of persons to work shall not be denied or
abridged on account of membership or non-membership in any labor union or labor
organization. The right of employees, by and through a labor organization, to bargain
collectively shall not be denied or abridged. Public employees shall not have the right to
strike.
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Thereafter, the Florida Supreme Court,! held that Article I, Section 6 is not self-executing and
directed the Florida Legislature to enact enabling legislation. In 1974, the Florida Legislature enacted the
Public Employees Relations Act (PERA) Chapter 447, Part 11, Florida Statutes. The PERA creates a
Public Employees Relations Commission.

Since collective bargaining rights are protected by the Florida Constitution, limits upon the
exercise of these rights require a compelling state interest and must be achieved through the least intrusive
means.?

The Florida Public Employees Relations Commission is comprised of three members appointed
by the Governor and confirmed by the Florida Senate. One member is designated as the chairperson and
possesses the authority to administer the Agency’s functions. The members serve four-year staggered
terms. The Public Employees Relations Commission has jurisdiction to review a variety of employment
and labor actions. Its core purpose is to serve as a labor relations board to administer the PERA and
resolve labor disputes in Florida’s public sector. Specifically, the Public Employees Relations
Commission shall: (1) Resolve questions and controversies concerning claims for recognition as the
bargaining agent for a bargaining unit; (2) Determine or approve units appropriate for purposes of
collective bargaining; (3) expeditiously process charges of unfair labor practices; and (4) resolve such
other questions and controversies as it may be authorized to undertake. 2

Because the right to collectively bargain is constitutional, this constitutional right has authority
over conflicting statutes or ordinances. For example, collective bargaining rights are paramount to
statutory civil service systems or local civil service ordinances.*

All public employees of the state, local governments, and other political subdivisions enjoy the
right of collective bargaining. The following criteria define which individuals and groups are not “public
employees.” However, for the purposes of the PERA a managerial or confidential employee is not
covered. Individuals excluded from the definition of a public employee because of the status as
managerial employees are employees who perform jobs that are not of a routine, clerical, or ministerial
nature and require the exercise of independent judgment in the performance of such jobs and to whom
one or more of the following applies: (1) they formulate or assist in formulating policies which are
applicable to bargaining unit employees; (2) they may reasonably be required on behalf of the employer
to assist in the preparation for the conduct of collective bargaining negotiations; (3) they have a role in the
administration of agreements resulting from collective bargaining negotiations; (4) they have a significant
role in personnel administration; (5) they have a significant role in employee relations; (6) they are
included in the definition of administrative personnel contained in s. 228.041(10); or (7) they have a
significant role in the preparation or administration of budgets for any public agency or institution or
subdivision thereof. Police chiefs, fire chiefs, and directors of public safety departments are managerial
employees.

Confidential employees for the purposes of the PERA are persons who act in a confidential
capacity to assist or aid a managerial employee. The definition of a confidential employee is narrowly
applied and requires a labor nexus.?

Public employees have the right to be represented or refrain from being represented by an
employee organization for the purposes of collective bargaining. The PERA sets forth a process for the
registration and certification of an employee organization. The obligation of the public employer to
recognize and bargain with an employee organization occurs with the certification of the employee
organization.

Every employee organization seeking to become a certified bargaining agent is required to
register with the Public Employees Relations Commission. Registration requires the employee
organization to disclose through public record information about the organization including names of any
parent organization, names and addresses of principal officers, amount of initiation fee and dues, a current
financial statement, the name of its business agent, and copies of current constitutions and bylaws. If
granted, registration must be renewed on an annual basis.

An employee organization may seek certification as the exclusive bargaining agent by requesting
recognition by the public employer. The public employer may recognize the organization if it is satisfied
that the majority of the unit desires the organization’s certification. Otherwise, the employee organization
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may file a representation-certification petition with the Public Employees Relations Commission seeking
certification. The petition must be supported by dated statements from at least thirty percent (30%) of the
employees indicating their desire to be represented for the purposes of collective bargaining by the
petitioning employee organization.

An election bar and contract bar apply to the filing of a representation-certification petition with
the Public Employees Relations Commission. Where a contract or collective bargaining agreement is in
place, it shall bar the filing of a representation-certification, including a decertification petition, except
during a defined window period.?® The window period occurs between 150 and 90 days preceding the
date of expiration of the contract. Expired contracts do not bar representation-certification proceedings. In
instances where a representation election has been conducted by the Public Employees Relations
Commission, no new representation petition may be filed within twelve months.

Defining the Bargaining Unit

The Public Employees Relations Commission has the authority to define the employee unit that is
appropriate for the purposes of collective bargaining. In defining a proposed bargaining unit the
Commission considers the following factors: (1) the principles of efficient administration of government;
(2) the number of employee organizations with which the employer might have to negotiate; (3) the
compatibility of the unit with the joint responsibilities of the public employer and public employees to
represent the public; (4) the power of the officials of government at the level of the unit to agree or make
effective recommendations to another administrative authority or to a legislative body, with respect to
matters of employment upon which the employee desires to negotiate; and (5) the organizational structure
of the public employer.

PERC will also determine if the employees share a community of interest. PERC considers (1)
the manner in which wages and other terms of employment are determined; (2) the method by which jobs
and salary classifications are determined; (3) the interdependence of jobs and interchange of employees;
(4) the desires of the employees; and (5) the history of employee relations within the organization of the
public employer concerning organization and negotiation and the interest of the employees and the
employer in the continuation of a traditional, workable, and accepted negotiation relationship.

Because Florida Statutes directs the Public Employees Relations Commission to avoid the over-
fragmentation of bargaining units, such units are typically defined in a comprehensive manner. Unless
special circumstances exist, departmental units are not permitted.?” Over-fragmentation occurs when a
workforce is splintered by a multitude of various bargaining units or bargaining representatives. Over-
fragmentation results in ineffective collective bargaining, lack of labor peace, and an excessive number of
potentially conflicting contracts.

The types of bargaining units ordinarily defined include operational services (often referred to as
service and maintenance), clerical, professional, non-professional, non-professional healthcare,
professional healthcare or departments with certified unique skills such as firefighters, law enforcement,
or teachers.

Employees possessing supervisory authority over other employees in a proposed unit shall not be
included in the unit due to a potential conflict of interest. A supervisory conflict of interest exists where
an employee exercises “effective authority in personnel matters in areas of hiring, firing, evaluations,
promotions, scheduling, resolution of grievances or discipline.”?® Unlike managerial or confidential
employees, supervisory employees may seek and obtain a separate unit comprised of supervisory
employees.

Upon the definition of an appropriate bargaining unit, the Public Employees Relations
Commission conducts a secret ballot election to determine whether the proposed unit members desire
collective bargaining representation by the petition organization.

Employees no longer desiring to be represented by the certified bargaining organization or agent
may file a petition to revoke certification. The petition shall be accompanied by signed statement by at
least 30 percent of the employees in the unit indicating that they no longer desire to be represented for
purposes of collective bargaining by the certified bargaining agent. If the petition is found to be sufficient,
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the Public Employees Relations Commission will direct a secret ballot election to determine if the
majority of employees favor decertification.

Scope of Collective Bargaining

Once certified, the employee organization and employer have the obligation to meet and negotiate
at reasonable times and places for the purposes of obtaining a collective bargaining agreement. The
parties must negotiate over mandatory subjects of bargaining and may negotiate over permissive subjects
of bargaining.

Mandatory subjects of bargaining include all wages and terms and conditions of employment
such as: compensation, holidays, vacation periods, sick leave, demotion, insurance, and retirement.
Permissive subjects typically involve the relinquishment of an established legal right. No party may insist
on taking a permissive subject to impasse.

The public employer maintains certain rights referred to as management rights. A management
right reflects an action that is the prerogative of management, the decision to exercise a management right
is not mandatorily negotiable.?” The PERA recognizes the following managerial rights: (1) to determine
unilaterally the purpose of each of its constituent agencies; )2) to set standards of service to be offered to
the public; )3) to exercise control and discretion over its organization and operations; (4) to direct
employees; (5) to take disciplinary action for proper cause; and (6) to relieve employees from duty
because of lack of work or for other legitimate reasons. In instances where an employer exercises a
management right, the certified employee organization may request bargaining to discuss the impact of
the action.

Resolution of a Bargaining Impasse

In the event the parties to negotiations cannot reach agreement upon a contract, an impasse may
be declared. Either party may declare an impasse by written notice to the Public Employees Relations
Commission and the other party. The parties must proceed through an impasse resolution process.
Following the resolution of the disputed issues at impasse the parties must submit all resolved and
otherwise agreed to items to the parties for contract ratification. If such contract is not ratified the
legislative action taken to resolve the disputed items take effect as of the date of the legislative body’s
action and remain for the duration of the fiscal year. During negotiations for a collective bargaining
agreement, for a successor agreement, or after the Legislature has set forth terms through the resolution of
an impasse but in the absence of an agreement, the parties observe the status quo of terms and conditions
of employment.

Unfair Labor Practices

Public employers are prohibited from engaging in the following practices: (1) Interfering with,
restraining, or coercing public employees in the exercise of any rights guaranteed them under this part; (2)
encouraging or discouraging membership in any employee organization by discrimination in regard to
hiring, tenure, or other conditions of employment; (3) refusing to bargain collectively, failing to bargain
collectively in good faith, or refusing to sign a final agreement agreed upon with the certified bargaining
agent for the public employees in the bargaining unit; (4) discharging or discriminating against a public
employee because he or she has filed charges or given testimony under this part; (5) dominating,
interfering with, or assisting in the formation, existence, or administration of, any employees organization
or contributing financial support to such an organization; or (6) refusing to discuss grievances in good
faith pursuant to the terms of the collective bargaining agreement with either the certified bargaining
agent for the public employee or the employee involved.

Public employee organizations or anyone acting in its behalf are prohibited from engaging in the
following practices: (1) interfering with, restraining, or coercing public employees in the exercise of any
rights guaranteed them under this part or interfering with, restraining, or coercing managerial employees
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by reason of their performance of job duties or other activities undertaken in the interest of the public
employer; (2) causing or attempting to cause a public employer to discriminate against an employee
because of the employee’s membership or non-membership in an employee organization or attempting to
cause the public employer to violate any of the provisions of this part; (3) Refusing to bargaining
collectively or failing to bargain collectively in good faith with a public employer; (4) discriminating
against an employee because he or she has signed or filed an affidavit, petition, or complaint or given any
information or testimony in any proceedings provided for in this part; (5) participating in a strike against
the public employer by instigating or supporting, in any positive manner, a strike; or (6) instigating or
advocating support, in any positive manner, for an employee organization’s activities from high school or
grade school students or students in institutions of higher learning.

An employee, employer, or employee organization may file a charge of an unfair labor practice
with the Public Employees Relations Commission within six months of the alleged commitment of the
violation. A charge must include the names of parties involved, the provisions of the status allegedly
violated and a sworn statement and documentary evidence sufficient to establish a prima facie violation.

The Public Employees Relations Commission will review the charge for sufficiency and, if
sufficient, will direct the alleged violator to provide an Answer. Thereafter, the Commission may direct
an evidentiary hearing. As a result of the hearing, a recommended order will issue. The parties may
submit exceptions to the recommended order for the consideration of the Public Employees Relations
Commission. In the event the Public Employees Relations Commission finds a violation it may order an
appropriate remedy including one or more of the following: (1) to cease and desist from the unfair labor
practice; (2) to take such action as to implement the general policies of the PERA including reinstatement
of an employee with or without back pay; (3) posting of notices; (4) filing of periodic reports showing
compliance with the order; and (5) attorney’s fees and the costs of litigation.

If the Public Employees Relations Commission finds that an unfair labor practice has not been or
is not being committed, it issues an order dismissing the case.

Judicial Review

Final orders of the Public Employees Relations Commission are subject to review by the district
courts of appeal. Orders certifying a bargaining agent, dismissing a petition or finding an unfair labor
practice violation are final orders.*” Interim orders defining a bargaining unit or directing a hearing or
election are non-final and not subject to interlocutory review.

Other Acts Prohibited

Employee organizations, their members, agents or representatives or any persons acting on their
behalf are prohibited from: (1) soliciting public employees during working hours of any employee
engaged in the solicitation; (2) distributing literature during working hours in areas where actual work is
performed; and (3) directly or indirectly pay any fines or penalties assessed against individuals for the
above violations.

Circuit courts may enforce these prohibitions by injunction and contempt proceedings. A public
employee convicted of a violation may be discharged.

Prohibition of Strikes and Remedies

No public employee or organization may participate in a strike against a public employer. Circuit
courts are vested with jurisdiction to hearing allegation of prohibited strikes and to enjoin a strike action.

Government-in-the-Sunshine Implications

Petitions and dated statements signed by employees concerning representation by a bargaining
unit are confidential and exempt from disclosure under Florida Statutes Chapter 119.07(1). An exception
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to this exemption exists when an employee, employer, or employee organization seeks to verify or
challenge the employee signatures.’!

All discussions between the chief executive officer of a public employer and his/her
representative and the legislative body or the public employer relative to collective bargaining including
all work products developed by the public employer in preparation for and during collective bargaining,
are confidential and exempt from disclosure.*?
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9. Contracting, Purchasing,
and Sale of County Property

Ellie Neiberger

POWER TO CONTRACT

A county’s governing body has broad authority to take any action to “carry on county
government,” so long as it is not specifically prohibited by statute or the Florida Constitution' and, for
charter counties, not otherwise restricted by the county charter.? This authority includes, but is not limited
to, certain statutorily enumerated powers and all implied authority necessary to effectively exercise those
express powers—including the authority to contract, purchase, and sell.?

Generally, a contract only becomes binding on a county when properly approved or ratified by
the board of county commissioners.* No single commissioner or county officer has the power to bind the
county in contract unless such power to contract is expressly authorized by law.

In exercising its general authority to act for county purposes, a county is constrained by various
provisions of the Florida Constitution. The following constitutional provisions bear on a county's
contracting and purchasing powers:

Article VII, section 9, authorizes counties to levy ad valorem taxes, and any other taxes
the Legislature may authorize by general statute, for county purposes. While a county’s
power to impose taxes and use tax revenue is generally limited to county purposes, the
county may also exercise its taxing power “within the limits fixed for municipal
purposes” when it is furnishing municipal services.

Article VII, section 10, prohibits counties from engaging in financial and property
dealings for the benefit of private interests.® Subject to limited exceptions,’ no county
may become “a joint owner with, or stock holder of, or give, lend, or use its taxing power
or credit to aid any corporation, association, partnership or person.”® However, the term
“joint owner” for constitutional purposes does not necessarily have the same meaning as
statutory or common law definitions of “partnership” or “joint venture,” and a public
agency does not necessarily pledge its credit when a private party obtains arguably
below-market or other financially favorable terms in a transaction.’

The Constitution also restricts a county’s power to create indebtedness.'® Under article VII,
section 12, counties may not issue debt if it is repayable from ad valorem tax revenue and will mature
more than twelve months after the date the debt is issued, unless (1) the debt is used to finance capital
projects authorized by law, and (2) the issuance is approved by vote of the property owners subject to the
ad valorem taxes.!' Furthermore, in absence of the requisite referendum vote, a county cannot enter into
any contract directly, indirectly, or contingently binding the county to expend ad valorem revenues.'?
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PERSONAL INTEREST

The Florida Ethics Code'® provides standards of conduct for public officers, employees of
agencies and local government attorneys. The Florida Ethics Code prohibits solicitation and acceptance of
gifts, doing business with one’s agency, unauthorized compensation, misuse of public position and
conflicting contractual relationships.'* Generally, county commissioners and advisory board members
should abstain from voting on any matter in which they have such personal interests."

Purchasing agents with authority to make any purchase exceeding $100 are required to file an
annual report disclosing their financial interests and quarterly reports disclosing clients they represent for
a fee before agencies. '°

Criminal penalties for self-dealing (taking advantage of one’s position to advance one’s own
interests rather than the interests of those served) and other misuses by public officials and employees are
found in Chapter 839, Florida Statutes.

To discourage unethical conduct, a county should consider a policy restricting lobbying activity
related to procurement and specifically incorporate such provision in all bid solicitation documents.

PURCHASING

PURCHASING AND CONTRACTING POLICY DEVELOPMENT

There is no common law requirement for counties to competitively bid or award to the lowest
qualified and responsive bidder. However, public policy favors competitive procurement whenever
possible even in the absence of controlling laws.!” Under their home rule authority, counties have broad
powers to regulate and set policy relating to purchasing and contracting.'® Generally, county commissions
set policy in these areas, although they can delegate authority to their appointed officials to administer
that policy.

OFFICE SUPPLIES

Generally office supplies are purchased through a blanket purchase order, which is an agreement
that simplifies the purchase of repetitive requirements for similar products. A period of time (usually one
year) and a not-to-exceed dollar amount will be specified prior to approval, and there is a competitive
process for issuance. Office supplies may also be procured through a purchasing card program.

WMBE AND SBE

Section 287.093, Florida Statutes, authorizes counties to set aside up to 10 percent or more of the
total funds allocated for procurement of personal property and services for the purpose of entering into
contracts with minority business enterprises (MBEs). In the event a county elects to do so, such contracts
must only be competitively solicited among MBEs.

A business is an MBE if it is (1) a “small business” organized to engage in commercial
transactions, (2) domiciled in Florida, (3) at least 51-percent-owned by minority persons who are
members of an insular group that is of a particular racial, ethnic, or gender makeup or national origin that
has been subjected historically to disparate treatment due to identification in and with that group resulting
in an underrepresentation of commercial enterprises under the group’s control, and (4) whose
management and daily operations are controlled by such persons.!” A “small business” means any
business that (1) employs no more than 200 full-time employees and has a net worth or no more than $5
million; or (2) has a federal Small Business Administration 8(a) certification.*
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The statute requires that the set-aside be used for the purpose of redressing the present effects of
prior discrimination. The county must periodically review and readjust the set-aside to account for
changing needs and circumstances.

Section 255.101, Florida Statutes, states that a county may set aside funds allocated for county
construction projects in accordance with the same conditions set forth above unless the project is federally
funded or a project to which federal law regarding MBE:s is applicable.

The Consultant’s Competitive Negotiation Act (“CCNA”),*! sets forth the process and criteria for
selecting professional services of an architect, professional engineer, landscape architect, registered
entities performing land surveying or mapping, design-builder or contract manager. As part of the
proscribed evaluation process, public entities must consider whether a firm is a certified MBE.*?

LOCAL PREFERENCE (DEFINITION AND IMPLICATIONS)

Local preference policies are usually provided by ordinances with the goal of providing
employment opportunities for local contractors and to ensure continuous work for local businesses in an
effort to provide local economic benefits. Local preferences are generally granted to a contractor or
vendor in a specified geographic area or location, and automatically grant a fixed percentage preference to
their bids or proposals. The application of such preference provisions often has a number of requirements,
which include minimum dollar threshold amounts at which such preferences are granted, reciprocity to
other cities or counties utilizing similar preferences and waiver provisions for certain agreements such as
federal grant funded contracts, CCNA and professional service type agreements.?

The most common application is a local preference in the event of a tie bid, but percentage
preferences are also common.

Local preferences have been held permissible by the Attorney General and the courts.?* However,
where there was not state or local law or provision in published specification, it has been held to be an
abuse of discretion to award to a local firm.>’P Sometimes, grant funds preclude the utilization of local
preferences.

CONSULTANTS’ COMPETITIVE NEGOTIATIONS ACT

The Consultant’s Competitive Negotiations Act (“CCNA”) is applicable to counties seeking the
professional services of an architect, professional engineer, landscape architect, registered entities
performing land surveying or mapping, or design-builders.?® The application of this law depends on
whether the services are needed for a “project,” which is “a fixed capital outlay or planning activity.

The selection process entails three steps. First, there must be a uniform and consistent public
announcement for all public projects.?® Second, there must be a competitive selection, by evaluation of all
statements of qualification and a ranking in order of preference of a minimum of three firms.?’ There are
minimum criteria set forth in the CCNA, but counties may add additional criteria.*® Third, the county
must negotiate the compensation amount with the top ranked firm after the three firms are selected.’!

9927

PURCHASING CARDS

Generally, purchasing card programs are designated to improve efficiency in processing low
dollar purchases from any vendor that accepts the chosen type of credit card. It allows the county
cardholder to purchase approved commodities directly from vendors. Normally the purchasing card is
issued to a named individual and the county’s name is clearly shown on the card as the governmental
buyer of goods. The cards usually have a single purchase limit, a monthly spending limit, and approved
Merchant Category Codes identifying the types of goods that can be purchased. Use of purchasing cards
can streamline procurement and accounting when used appropriately. It is appropriate to have a
purchasing card policy adopted by resolution, training on the use of purchasing cards for county
employees, and disciplinary measures in place to punish abuses of the use of the card.
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INTERGOVERNMENTAL CONTRACTS

An interlocal agreement is an agreement entered into between two or more governmental entities,
pursuant to the Florida Interlocal Cooperation Act of 1969 (the “Act”).3? The Act seeks to “permit local
governmental units to make the most efficient use of their powers by enabling them to cooperate with
other localities on a basis of mutual advantage and thereby to provide services and facilities” in a manner
designed to best serve local communities.>

Pursuant to the Act, a county may exercise jointly with any other “public agency”** of Florida,
another state, or of the United States, any “power, privilege, or authority which such agencies share in
common and which each might exercise separately.”*> However, the Act may not be used to convey a
power not already possessed by each party.*® Furthermore, it does not authorize delegation of statutory or
constitutional duties of county officers.?’

In order to jointly exercise any such powers, the governmental entities must enter into a contract
called an “interlocal agreement.”*® The interlocal agreement may be administered or executed by one or
more of the parties, or the parties may designate or create a separate entity to do so.*’P However, the
powers of any entity created to administer or execute the agreement are limited to those provided by the
interlocal agreement or that are implied as necessary to finance, operate, or manage the program set forth
in the agreement.*

The contract terms that may be addressed in an interlocal agreement are set forth in section
163.01(5)-(6), Florida Statutes. For example, the agreement may include provisions regarding the
duration of the agreement; manner of providing financial support for its purposes; manner of employing,
engaging, compensating, transferring, or discharging necessary personnel; fixing and collecting of
charges, rates, rents, or fees; acquisition, ownership, custody, operation, maintenance, lease, sale or
disposition of real or personal property; manner of responding for any liabilities and insuring such risks;
and any other necessary and proper matters agreed upon by the contracting parties.

In instances where the local agreement provides for a complete transfer of a power or authority,
to or from a county from or to another governmental entity, the parties must comply with article VIII,
section 4, of the Florida Constitution.*! Article VIII, section 4, provides that counties, cities, and special
districts may transfer powers by law or resolution, provided that they obtain prior approval of the electors
of the transferor and transferee governmental entities.

Prior to becoming effective, the interlocal agreement and any subsequent amendments thereto
shall be filed with the clerk of the circuit court of each county where a party to the agreement is located.*?
However, if the parties to the agreement are located in multiple counties and the agreement provides for a
separate legal entity or administrative entity to administer the agreement, the interlocal agreement and any
amendments thereto may be filed with the clerk of the circuit court in the county where the legal or
administrative entity maintains its principal place of business.*

CONTRACTS

CONTRACTUAL AUTHORITY

Under their broad home rule powers, counties may exercise any power for county purposes,
except when expressly prohibited by law.** However, the powers and duties of county commissioners,
including those relating to contracts, must be prescribed by law.* As such, the authority vested in county
commissioners is limited to the powers expressly set forth in the constitution or by statute and the powers
necessarily implied for the effective exercise of those express powers.*® The board of county
commissioners’ authority may be further limited by the county charter.

The power to contract is an implied power of the board of county commissioners.*” However, the
board must follow certain procedures in order to validly enter into a contract on behalf of the county. To
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bind the county, the contract generally must be approved by action of the board in the manner authorized
by law, in a meeting of the board in its county of domicile.*®

A board of county commissioners cannot lawfully delegate its governmental powers to any
county officer, employee, or committee, unless the delegation is expressly authorized by statute or the
constitution.*’P However, a board’s administrative duties may be carried out by others under the board's
supervision.’® A board should adopt contract review policies and procedures that set forth clear criteria
and parameters for how county officers or employees must implement any delegated administrative
duties. The policies and procedures should also require that such officers or employees notify the board of
all actions taken on behalf of the county.

LIMITATIONS ON AUTHORITY TO NEGOTIATE CONTRACTS

In addition to the constitutional limitations on counties’ contractual authority,’' counties are
subject to general contract law principals, as well as the requirements and limitations imposed by
applicable statutes® and local legislation.

First, a county contract is generally governed by the same contract law principals that govern
private agreements.>

Second, a contract entered into without following all statutory requirements is generally void.>*
Counties may not evade statutory requirements by engaging in “bid splitting.”** Bid splitting generally
occurs when a county intentionally divides a contract or purchase into two or more smaller contracts or
purchases so that the cost does not exceed the amount triggering the requirement to obtain formal bids.>
Such contracts are void because they fail to comply with statutory mandates.>’

Finally, counties are permitted to adopt policies for awarding contracts, provided that such
policies do not conflict with state statutes or rules prescribing the competitive bidding process. Because
counties are bound to follow their own policies, a county’s policies may place additional limitations on
the ability to contract.

BIDDING REQUIREMENTS

Competitive bidding refers to the process whereby a county publishes a notice soliciting
submission of bids or proposals to complete a project, bidders submit bids or proposals pursuant to the
requirements set forth in the notice, and the county then awards the contract to the bidder who is best
suited to complete the project.’® Not all contracts and purchases are subject to competitive bidding and
negotiation requirements. Therefore, a county must first determine whether or not a particular contract or
purchase is subject to any such requirements pursuant to statute or local legislation.

There is no requirement that counties adopt local rules prescribing a general procedure for county
contracts. Absent controlling statute or local legislation, counties are free to deal with each contract or
purchase on an individual basis with, or without competitive bidding, as may best serve the public
interest.”” However, Florida has a strong public policy that provides that even in the absence of
controlling statutes or local legislation, expenditures of public funds must be made on competitive bids
whenever possible.® Additionally, where a county has adopted administrative procedures, those
procedures must be followed.®!

There are two basic types of procurement vehicles used in competitive bidding: competitive bids
(“bids”) and Requests for Proposals (RFPs). With bids, the bidding process begins with a notice called an
Invitation to Bid (“ITB”). The Scope of Work is defined according to detailed specifications, which
present a specific solution to a problem.®?

In contrast, an RFP is not based on a defined set of specifications. Instead, contractors are
requested to submit a proposal that best meets a general set of objectives. RFPs are generally used when
the public entity is incapable of completely defining the scope of work required, when the service may be
provided in several different ways, when the qualifications and quality of service are considered the
primary factors instead of price, or when responses contain varying levels of service which may require
subsequent negotiation and specificity.
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Typically, a county soliciting bids or proposals will describe its technical requirements in a
solicitation package. The requirements cannot be so narrowly or specifically drawn as to render them
exclusionary. However, narrow or specific terms may be justified if they are supported by actual need
rather than a desire to discourage competition.®® One the other hand, the requirements are impermissibly
vague if they do not notify bidders of the standards that are expected.®* Unreasonably indefinite
specifications render a contract void.®

A fundamental rule of competitive bidding is that responses must conform to the specifications or
requirements. A response that materially deviates from such requirements may not be accepted. However,
it is well-established that a response that substantially conforms may be accepted if the deviation is non-
material.*® The critical factor in determining whether a variance is material or non-material is whether the
deviation would give one bidder a substantial advantage over other bidders.*” Typically, a deviation is
considered material, and thus non-waivable, if it affects the price of the bid, gives the bidder an advantage
or benefit not enjoyed by other bidders, or adversely impacts the interests of the county.®®

When a response is submitted under requirements for competitive bidding, it generally must
remain open for the period of time stated in the solicitation documents or, if no time period is specified, a
reasonable time, so that the public entity has sufficient time to consider the responses and make an
award.®

A bidder is not permitted to reform or otherwise change a submitted response. However, a bidder
may be permitted to withdraw an erroneous response prepared by an employee if all of the following
factors are present: (1) the bidder submitted the response in good faith; (2) due to the gravity of the error,
enforcement of the bid would cause a severe hardship to the bidder; (3) the error was a miscalculation; (4)
the miscalculation was not due to the bidder’s gross negligence; and (5) the bidder promptly notified the
county upon discovery of the error.”® If the bidder itself (or its president, CEO, or similar officer)
committed the mistake, withdrawal will not be allowed unless more compelling circumstances exis

While a county is generally allowed to reject all bids, it is prudent to expressly reserve the right to
do so in the solicitation documents.”” Furthermore, a county may terminate a contract after it is formed if
the contract contains an express provision stating that the county is entitled to terminate the contract
without breach upon giving notice.”

A county may provide a “piggyback” exemption from the competitive procurement process
otherwise required under its local legislation. Piggyback exceptions generally provide that a county is
allowed to procure goods or services from another public entity’s existing, competitively-awarded
contract with the same vendor. However, a county cannot use its piggyback exception as a device to skirt
competitive bidding requirements. Instead, the exception can be used only if the county’s piggybacked
agreement does not significantly expand the terms and conditions in the prior, competitively-awarded
contract.

t.71

THE SUCCESSFUL BIDDER

The successful bidder is usually the lowest responsible and responsive bidder. A bidder is
responsive if it complies with all the requirements set forth in the county's solicitation documents (or the
county waives a non-material deviation).

A bidder is considered responsible if it can perform the contract as required. Responsible bidder
requirements are usually set forth in the solicitation documents, statute, rule or local policy. For example,
section 287.012(24), Florida Statutes, defines a “responsible vendor” as “a vendor who has the capability
in all respects to fully perform the contract requirements and the integrity and reliability that will assure
good faith performance.” Factors that are generally considered in determining whether a bidder is
responsible include: the bidder's qualifications, resources, experience, financial ability, track record on
prior contracts, and satisfaction of MBE or certification requirements.”* Submission of a response
containing misrepresentations will typically result in disqualification.

When the procurement method used is a competitive bid, the factors considered in selecting a
bidder are often limited to price and capability to perform the work. Selection of the lowest responsible
responsive bidder is often governed by controlling legislation (e.g., state statute, ordinance, or resolution).

Florida County Government Guide 96



Unlike bids, in RFPs, a bidder’s ability and experience generally carry more weight than cost.
RFPs provide greater flexibility because the county may award the contract to the contractor with the best
value in regard to price and services.

The general rule with respect to public bidding contests is that a contract is formed between the
county and the successful bidder at the time the county provides notice to the successful bidder; even if
the county fails to execute a written contract.”

FAILURE TO TAKE BOND

Usually bonds are required for professional services or construction work, but not for the
procurement of goods. Performance and payment bonds are required for certain contracts for repairs,
renovations, new construction or other public works under Florida law.”® Payment bonds assure payment
to all persons supplying labor or material for work under a contract. Bid bonds are a sum of money or
bond guarantee that a bidder will not withdraw the bid for a specified period of time, will furnish bonds as
required and will accept the contract if awarded or forfeit the deposit of the money or the bond. Bid bonds
are therefore available to make the county whole if the vendor or contractor fails to provide the bonds
required under the contract.

SELECTION COMMITTEE

Membership in a selection committee to evaluate proposals is generally established by the
purchasing administrator and set forth in bid documents. The committee must operate in compliance with
Florida's Government in the Sunshine Law.”” These committees are generally advisory to the elected
officials making the award.

AWARDING THE CONTRACT

Bids or proposals are evaluated based on the criteria set forth in the county’s procurement
documents. Where a county reserved the right to consider factors other than price in their procurement
documents it may exercise its discretion to award to a party other than a low bidder.”® Even where
procurement documents indicated that the “lowest responsible bid” would be selected, a local government
has no mandatory obligation to consider the lowest dollars and cents bid to the exclusion of all other
pertinent factors.” Where a bidder submitted a bid on only one of two alternate asphalt types for which
bids were requested a county could award to that low bidder on a road resurfacing contract.*® However,
where a low bidder refused to submit samples of material on time, a county had discretion to award to
another bidder.®!

NOTICE AND ADVERTISING

Chapter 50, Florida Statutes, contains extensive and detailed requirements for the publication of
legal notice and advertisement. When required by statute, a county must comply with such procedures in
notifying the public of its solicitation.

Section 50.011, Florida Statutes, provides that any statutorily required legal notice,
advertisement, or publication must be published in a newspaper that has been in existence for at least one
year®? and is:

e printed and published periodically once a week or more often;

e contains at least 25 percent of its words in English;

e entered or qualified to be admitted and entered as second-class matter at a post office
in the county where published;

e for sale to the public generally;

Florida County Government Guide 97



e available to the public generally for the publication of official or other notices and
customarily containing information of a public character or of interest or of value to
the residents or owners of property in the county where published or of interest or of
value to the general public.

Additionally, a county must obtain an affidavit of proof of publication.®’
CONTACT PROVISIONS MANDATORY

In Florida, specified agreements must be in writing or evidenced by some sort of memorandum to
be enforceable.® The writing must contain the identity of the parties, the identification of the subject
matter, terms and conditions of the agreement, a recital of consideration, and the signatures of the
parties.® If there is local legislation mandating a contract provision, like an ordinance, charter provision
or special act, a county's discretion will not be interfered with by a court unless exercised arbitrarily or
capriciously, or unless based upon misconception of law, or upon ignorance through lack of inquiry, or in
violation of law, or was the result of improper influence.¢

EXCEPTIONS

If a bidder takes an exception to a bid, generally the bidder will be disqualified because it is not
providing the goods or services as requested. However, counties may waive informalities if there are non-
material deviations from the bid documents. For example, security in the form of a check rather than a bid
bond does not constitute a material variation from the county’s invitation to bid and thus could be waived
by the county.?” However, no injunction would lie against a county to prohibit it from awarding to the
next low bidder where the lowest bidder had a material irregularity based on its failure to provide certain
information relative to a landfill liner.

BIDDER’S OATH

In certain circumstances, a bidder must submit a sworn statement regarding “public entity
crimes.” In making such a sworn statement, bidder is required to certify that it is aware of the meaning of
the term “public entity crime,” make disclosures regarding convictions of public entity crimes, and
promise to inform the public entity of any changes in the information provided in the statement.®

Additionally, the soliciting public entity will typically require the bidder to certify that the bidder:

1) Will not withdraw the bid for a certain period of time;

2) Agrees to abide by all the terms and conditions set forth in the solicitation documents;
3) Has provided truthful information;

4) Is authorized to submit the bid;

5) Is ready, willing and able to perform if selected; and

6) Made the bid without any prior understanding, agreement, connection, discussion, or
collusion with any other bidder.

BONDS REQUIRED PERFORMANCES AND PAYMENT

Performance and payment bonds are required in connection with all contracts for repairs,
renovations, new construction and other public works.”° It is executed by a surety or bonding company
after an award to a successful bidder in order to protect the county from a loss due to the bidder's inability
to complete the contracts as agreed.”’ The bond secures the fulfillment of all contract requirements.*? It
shall be equal to 100% of the contract price except for contracts in excess of $250,000,000.00.%
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PROTEST PROCEDURES

Any actual or prospective bidder or offeror who has a substantial interest in and is aggrieved in
connection with the solicitation or proposed award of a contract may protest. Protest procedures vary
widely among local governments in Florida and are governed by local procedures enacted by local
government officials. The procedures may be governed by the Florida Administrative Code or may be
local in nature.

PERSONAL SERVICES

Counties are generally not subject to statutory competitive bidding requirements. However, under
the Consultant’s Competitive Negotiation Act (“CCNA”),’* counties are subject to certain procedural
requirements and criteria for selecting “professional services.” Generally, the CCNA requires counties to
select professional services based on qualifications rather than on a “lowest bid” basis. Professional
services include services of an architect, professional engineer, landscape architect, registered entities
performing land surveying or mapping, design-builder or contract manager.

The required procedures include: utilization of written procedures for selection and evaluation of
professional services; uniform and consistent public announcements; and competitive selection, by
evaluation of all statements of qualification and ranking in order of preference of a minimum of three
firms. The CCNA also requires public entities to consider whether a firm is a certified Minority Business
Enterprise as part of the evaluation process.

Furthermore, the CCNA requires public entities to rate and compare the qualifications of the
bidders and to select and rank a minimum of three bidders in order of preference based on those
qualifications. Then, the public entity must negotiate a contract with the firm ranked as the most qualified
for compensation that the agency deems fair, competitive, and reasonable. These requirements do not
apply unless the contract meets a certain threshold dollar amount.’®

CCNA does not provide criteria for negotiating an engagement to contract for professional
services under a continuing contract, and a county may develop its own procedures for evaluating such a
contract. A contract is a “continuing contract” if the amount of construction costs for each individual
project under the contract does not exceed $2 million or, for study activities, the cost for each individual
study under the contract does not exceed $200,000. The maximum amount applies to each individual
project (or each individual study) under contract rather than the aggregate amount under contract.

SALE OF REAL PROPERTY

Section 125.35, Florida Statutes, authorizes the board of county commissioners to sell and convey
any real or personal property belonging to the county, whenever the board determines that it is in the best
interest of the county, to the highest and best bidder for the particular use the board determines to be the
highest and the best.”®

However, if the real property's value is $15,000 or less and, due to its size, shape, location, and
value, is of use only to one or more adjacent property owners, the board of county commissioners may
effect a private sale after sending notice of its intentions to the adjacent property owners by certified
mail.”” In the event that two or more such owners notify the board of their desire to purchase the property
within 10 working days after receiving notice, the board is required to accept sealed bids from each owner
and may convey the property to the highest bidder or reject all offers.”®
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As an alternative to either of the foregoing procedures, the board of county commissioners may
by ordinance prescribe disposition standards and procedures to be used by the county in selling and
conveying real property, provided that the county adopts certain minimum procedures.”

DISPOSING OF OR LEASING PROPERTY
NOT NEEDED FOR ROADS

A board of county commissioners may lease real property owned by the county upon a
determination that it is in the best interest of the county.!®’ The same competitive bidding procedures
applicable to sales of real property also apply to leases of real property.'®!

However, a board may enter into any of the following on such terms and conditions negotiated by
the board: (1) negotiate the lease of an airport or seaport facility; (2) modify or extend an existing lease of
real property for an additional term not to exceed 25 years, where the improved value of the lease has an
appraised value in excess of $20 million; or (3) lease a professional sports franchise facility financed by
revenues received pursuant to section 125.0104 or section 212.20.!%

A board of county commissioners is authorized and empowered to exchange real property if it
determines that the county owns or possesses real property that is not needed for county purposes, and it
is in the best interest of the county to exchange such property for other real property that the county
desires to acquire for county purposes.'®

MISCELLANEOUS STATUTES CONCERNING
CONTRACTING AND PURCHASING

The following state statutes require a competitive procurement process by counties:

§101.293, Fla. Stat. (2012), Voting Machines and Equipment Purchases.

§125.012, Fla. Stat. (2012), Transportation and Port Facilities, Concession Franchises—
Counties defined in §125.011(1), Fla. Stat. (2012).

§125.031, Fla. Stat. (2012), Lease or lease—Purchases of Property for Public Purpose—
County.

§125.3401, Fla. Stat. (2012), Purchase, Sale, or Privatization of Water, Sewer, or
Wastewater Reuse Utility—County.

§125.35, Fla. Stat. (2012), Property Sale or Lease—County.
§125.355, Fla. Stat. (2012), Purchases of Real Property—County.
§130.01-07, Fla. Stat. (2012), Bonds—County.

§153.10, Fla. Stat. (2012), et seq., Water and Sewer System Construction Contracts—
County.

§155.12, Fla. Stat. (2012), County Hospitals; general powers of Trustees.
§157.03-157.07, Fla. Stat. (2012), Drainage Projects—County.
§190.033, Fla. Stat. (2012), Community Development Districts—Bids required.

§217.15-19, Fla. Stat. (2012), Federal Surplus Property Procurement—City and county,
school board, city and county officers.

§218.385, Fla. Stat. (2012), Sale of local government bonds.
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§218.391, Fla. Stat. (2012), Auditor selection procedures.
§218.415, Fla. Stat. (2012), Bid requirements for local government investments.

§255.20, Fla. Stat. (2012), Local bids and contracts for public construction works—
Counties, cities and special districts; projects exceeding $300,000 or $75,000 for
electrical work.

§255.103, Fla. Stat. (2012), Authorizes public entities to procure construction
management services under the same process outlined in section 287.055, Fla. Stat.

§286.043, Fla. Stat. (2012), Airport Automobile Rental Concession—City, county, and
other units of local government.

§287.055, Fla. Stat. (2012), “Consultants Competitive Negotiation Act”—(City, county, or
school district), regulates contracting with architects, professional engineers, landscape
architects, registered land surveyors and design-builders.

§287.093, Fla. Stat. (2012), Permits set asides of up to 10% or more of the total funds
allocated for procurement of personal property and services for the purpose of entering
into contracts with Minority Business Enterprises.

§489.145, Fla. Stat. (2012), Guaranteed Energy, Water, and Wastewater Performance
Savings Contracting Act—State, City, or political subdivision.

§705.103, Fla. Stat. (2012), Abandoned property procedure—City or county.

The following state statutes relate to competitive procurement by counties:

§50.011, Fla. Stat. (2012), et seq., Language of legal and official advertisements.
§50.061, Fla. Stat. (2012), Legal and official advertisements charges by size of counties.

§119.011, Fla. Stat. (2012), Definition of “agency” under public records law includes private
corporations acting on behalf of public agencies.

§ 119.71, Fla. Stat. (2012), Public records exemption for sealed bids, proposals, and replies until
earlier of agency’s notice of an intended decision or 30 days after the bids, proposals, or final
replies are opened.

§218.70-218.80, Fla. Stat. (2012), Local Government Prompt Payment Act—purpose is to provide
for prompt payments by local governmental entities, their institutions, and agencies.

§218.80, Fla. Stat. (2012), Public Bid Disclosure Act-requires disclosure on bid documents if
fees or permitting are required by the governmental entity; subset act of previously referenced
act.

§252.38(3), Fla. Stat. (2012), Emergency management powers of political subdivisions.

§255.05, Fla. Stat. (2012), Bond of Contractor Constructing Public Buildings—County, City or
other Public Authority.

§8§283.32; 287.045; 336.044, Fla. Stat. (2012), Statutes dealing with recycled products.
§286.011, Fla. Stat. (2012), Sunshine Law—applicable to Bid Evaluation Committees.
§287.042, Fla. Stat. (2012), State Purchasing Contracts.

§287.084, Fla. Stat. (2012), Commodities Purchases, Preference to Florida Businesses when
home state or out-of-state vendor has local preference.

§287.087, Fla. Stat. (2012), Preference to businesses with Drug Free Workplace Programs.
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§287.133, Fla. Stat. (2012), Public Entity Crimes, prohibits vendors/contractors placed on the
state’s convicted vendor list from submitting bids/proposals and/or contracting with public
entities.

§§336.41; 336.44, Fla. Stat. (2012), describes Invitation’s to Bid on county roadwork.

§403.70605, Fla. Stat. (2012), Solid Waste Collection Services in Competition with Private
Companies

Chapter 489, Fla. Stat. (2012) generally, Contracting—Construction, Electrical and Alarm
Systems, and Septic Tanks.

§§627.727; 627.7275, Fla. Stat. (2012), Motor Vehicle Insurance and liability.

The following state statutes relate to expenditures of public funds:

§28.235, Fla. Stat. (2012), authorizes advanced payments by Clerk of Circuit Court pursuant to
Chief Financial Officer’s rules or procedures.

§129.07, Fla. Stat. (2012), prohibits county commissioners from expending or contracting for
more than the amount budgeted in the fund and provides for personal liability for excess
indebtedness.

§129.08, Fla. Stat. (2012), prohibits county commissioners from incurring indebtedness or paying
a claim not authorized by law.!%*
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73 Rollins Services v. Metropolitan Dade County, 281 So0.2d 520 (Fla. 3d DCA 1973) (where the contract provided
that “the authority may at its option and discretion terminate the contract at any time without any default on the part
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10. Economic Development

Diane Scholz and contributing authors from
Enterprise Florida, CareerSource Florida
and the Florida Department of Economic Opportunity

ENTERPRISE FLORIDA

Enterprise Florida (EFI) was formed in July 1996, when Florida became the first state in the
nation to close its Commerce Department and place principal responsibility for economic development,
international trade and statewide business marketing in the hands of a public-private partnership
organization.

EFTI is a not-for-profit public-private partnership between Florida’s business and government
leaders and is the principal economic development organization for the State of Florida. It is governed by
a board of directors, which is chaired by Florida’s Governor and is comprised of top business, economic
development and government leaders. In 2011, Florida passed legislation to merge minority business
development, tourism marketing (VISITFLORIDA) and sports marketing (Florida Sports Foundation)
under EFI. Space Florida is now also linked to EFI through its board, which consists of the twelve
appointed members on the EFI board.

EFTI focuses on attracting, retaining, and growing businesses in Florida with high wage jobs and
to that end works collaboratively with a statewide network of regional and local economic development
organizations to continually improve Florida’s business climate and ensure its global competitiveness.

ORGANIZATION

Enterprise Florida’s Board of Directors is made up of 62 business, government, and community
leaders. There are 12 Governor, Senate and House appointees to the board that are all subject to Senate
confirmation. State statute requires that appointments be made with consideration of business,
geographic, ethnic, and racial diversity. Members are appointed for four-year terms and are eligible for
reappointment. Directors include representation from the Legislature and from the private sector, the
Commissioner of Education, CFO, Commissioner of Agriculture, Attorney General, the Secretary of
State, and other at-large members. The Governor is the Chairman of the Board and the Vice Chairman is
an elected private sector leader. Enterprise Florida also collaborates with economic development
stakeholders throughout the state through its Stakeholders Council. The President and CEO of Enterprise
Florida is hired under a multiyear contract by the Board of Enterprise Florida, but also serves at the
pleasure of the Governor. For additional information visit: www.eflorida.com/board

Enterprise Florida manages the state’s focused economic development efforts through eight
divisions and works closely with the Department of Economic Opportunity & CareerSource to coordinate
efforts to create jobs.

SOURCES OF FUNDING
Enterprise Florida’s activities are regularly measured and reported through its performance-based

contract with the Governor’s Department of Economic Opportunity (DEO). The state of Florida invests
annually in Enterprise Florida’s operations budget, which includes amounts appropriated for Florida
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Sports Foundation and Minority Business Development. The private sector augments the state’s efforts by
joining as corporate investors on the public-private board.

COUNTY AND REGIONAL PRIMARY PARTNERS

Enterprise Florida partners with all 67 Florida counties as well with other regional economic
development organizations. Enterprise Florida requires an MOU (Memorandum of Understanding) with
one primary partner economic development organization per county and one regional partner per the 8
regions. The county decides/appoints the organization they want representing their county for business
retention and recruitment efforts in their county.

Below is the list of county and regional partners. For a more detailed list, visit
www.enterpriseflorida.com.

Table 10.1. Enterprise Florida County and Regional Partners.

Baker County Development Commission Jackson County Development Council, Inc.
Bay County Economic Development Alliance Jefferson County Economic Development Council
Beacon Council Lafayette County Chamber of Commerce

Bradenton Area Economic Development

Corporation Lake County Economic Development

Business Development Board of Martin County Lee County Office of Economic Development

Business Development Board of Palm Beach Liberty County Chamber of Commerce

County Inc.

Calhoun County Chamber of Commerce Madison County Development Council

Central Florida Development Council Manatee County Economic Development Council
Clay County Economic Development Marathon Chamber of Commerce

Collier County Office of Business and Economic

Nassau County Economic Development Board
Development

Columbia County Economic Development

Nature Coast Business Development Council Inc.
Department

North Florida Regional Chamber of

Desoto County Economic Development Commerce/Bradford County

Ocala-Marion County Chamber and Economic

Dixie County Chamber of Commerce Partnership

Economic Development Authority for Citrus

C Okeechobee EDC
ounty

Economic Development Commission of Florida’s

Orlando Economic Development Commission
Space Coast

Economic Development Council of Okaloosa

County Osceola County Economic Development Department

Economic Development Office of Charlotte County | Pasco Economic Development Council

EDC of Sarasota County Pinellas County Economic Development

Flagler County Department of Economic Putnam County Chamber of Commerce

Opportunity
Franklin County Commission Santa Rosa Economic Development
Gadsden County Development Council Seminole County Economic Development
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Gainesville Area Chamber of Commerce

St. John's County Department of Economic
Development

Gilchrist County Chamber of Commerce

St. Lucie Economic Development Council

Glades County Economic Development Council
Inc.

Sumter County Economic Development

Greater Fort Lauderdale/Broward Alliance

Suwannee County Office of Economic Development

Greater Pensacola Chamber

Tallahassee-Leon County Office of Economic
Vitality

Gulf County Economic Development Coalition

Tampa Hillsborough Economic Development
Council

Hamilton County Development Authority

Taylor County Development Authority

Hardee County Economic Development Authority

Union County Board of County Commission

Hendry County Economic Development Council,
Inc.

Volusia County Department of Economic
Development

Hernando County Office of Economic Development

Wakulla County Economic Development Council

Highlands County Economic Development
Commission

Walton County Economic Development Alliance

Holmes County Development Commission

Washington County Chamber of Commerce

Indian River Chamber of Commerce

Table 10.2. Economic Development Incentives Granted by County Governments in 2015-2016.

County Value of Value of Value of Fee- Below Market Total Value of All
Direct Indirect Based and Rate for Leases Incentives
Financial Financial Tax-Based or Deed for Real
Incentives* Incentives** Incentives Property

Alachua $274,000 $0 $0 $0 $274,000
Baker $0 $0 $0 $0 $0 or < $25,000
Bay $0 $0 $162,746 $0 $162,746
Bradford $0 $0 $0 $0 $0 or < $25,000
Brevard $2,737,000 $1,400,050 $149,013 $0 $4,286,063
Broward $59,000 $1,063,650 $0 $0 $1,122,650
Calhoun $0 $0 $0 $0 $0 or < $25,000
Charlotte $0 $0 $0 $0 $0 or < $25,000
Citrus $32,533 $0 $0 $0 $32,533
Clay $176,722 $100,000 $0 $0 $276,722
Collier $337,334 $522,615 $0 $0 $859,949
Columbia $0 $0 $450,406 $24,378 $474,784
DeSoto $0 $0 $0 $0 $0 or < $25,000
Dixie $0 $0 $0 $0 $0 or < $25,000
Duval $4,849,803 $0 $0 $0 $4,849,803
Escambia $5,873,639 $1,011,828 $1,521,384 $0 $8,406,851
Flagler $0 $29,000 $0 $0 $29,000
Franklin $0 $0 $0 $0 $0 or < $25,000
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Table 10.2. Economic Development Incentives Granted by County Governments in 2015-2016.

County Value of Value of Value of Fee- Below Market Total Value of All
Direct Indirect Based and Rate for Leases Incentives
Financial Financial Tax-Based or Deed for Real
Incentives* Incentives** Incentives Property

Gadsden $0 $587,575 $0 $0 $587,575
Gilchrist $0 $0 $0 $0 $0 or < $25,000
Glades $0 $0 $0 $0 $0 or < $25,000
Gulf $0 $0 $0 $0 $0 or < $25,000
Hamilton $0 $0 $0 $0 $0 or < $25,000
Hardee $410,764 $0 $0 $0 $410,764
Hendry $0 $85,000 $3,301 $0 $88,301
Hernando $389,156 $0 $0 $0 $389,156
Highlands $0 $0 $0 $0 $0 or < $25,000
Hillsborough $983,416 $1,380,118 $655,686 $0 $3,019,220
Holmes $0 $0 $0 $0 $0 or < $25,000
Indian River $183,668 $917,935 $259,677 $0 $1,361,280
Jackson $0 $227,020 $0 $0 $227,020
Jefferson $825,000 $82,000 $0 $0 $907,000
Lafayette $0 $0 $0 $0 $0 or < $25,000
Lake $0 $0 $0 $0 $0 or < $25,000
Lee $192,000 $100,000 $0 $0 $292,000
Leon $28,098 $0 $21,105 $4,085 $53,288
Levy $0 $0 $0 $0 $0 or < $25,000
Liberty $0 $0 $0 $0 $0 or < $25,000
Madison $0 $0 $0 $0 $0 or < $25,000
Manatee $712,400 $299,880 $0 $0 $1,012,280
Marion $150,400 $245,000 $0 $0 $395,400
Martin $0 $0 $0 $0 $0 or < $25,000
Miami-Dade $2,445,164 $0 $0 $0 $2,445,164
Monroe $0 $0 $0 $0 $0 or < $25,000
Nassau $13,072 $0 $6,757 $0 $19,829
Okaloosa $0 $132,933 $98,644 $48,356 $279,933
Okeechobee $0 $0 $0 $0 $0 or < $25,000
Orange $1,005,675 $1,762,236 $25,000 $0 $2,792,911
Osceola $68,229 $1,235,773 $0 $0 $1,304,002
Palm Beach $102,959 $1,625,470 $2,335,342 $0 $4,063,771
Pasco $493,499 $1,074,000 $0 $0 $1,567,499
Pinellas $131,222 $767,086 $7,170 $0 $905,478
Polk $156,000 $1,039,461 $585,599 $0 $1,781,060
Putnam $0 $0 $0 $0 $0 or < $25,000
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Table 10.2. Economic Development Incentives Granted by County Governments in 2015-2016.

County Value of Value of Value of Fee- Below Market Total Value of All
Direct Indirect Based and Rate for Leases Incentives
Financial Financial Tax-Based or Deed for Real
Incentives* Incentives** Incentives Property

Santa Rosa $0 $0 $0 $630,000 $630,000
Sarasota $89,687 $1,006,782 $243,273 $1,500,000 $2,839,742
Seminole $95,000 $796,490 $0 $0 $891,490
St. Johns $87,762 $125,000 $0 $0 $212,762
St. Lucie $224,177 $250,000 $269,232 $0 $743,409
Sumter $66,000 $0 $0 $0 $66,000
Suwannee $0 $0 $265,305 $0 $265,305
Taylor $0 $0 $0 $0 $0 or < $25,000
Union $0 $0 $0 $0 $0 or < $25,000
Volusia $242,550 $482,500 $0 $0 $725,050
Wakulla $0 $0 $0 $0 $0 or < $25,000
Walton $0 $137,000 $6,335 $0 $143,335
Washington $0 $0 $30,000 $0 $30,000

*Direct financial incentives provide monetary assistance to a business from the local government or through
a local government-funded economic development organization

** Indirect financial incentives include grants and loans to local government entities, nonprofits, and
organizations that are used to spur business investment or development

REGIONAL ECONOMIC DEVELOPMENT ORGANIZATIONS

Cornerstone Regional Development Partnership
Florida’s Great Northwest

Florida Heartland Economic Region of Opportunity
Metro Orlando Economic Development Commission
North Florida Economic Development Partnership
Opportunity Florida

Tampa Bay Partnership

Southwest Florida Economic Development Partnership

BUSINESS INCENTIVES

Qualified Target Industry Tax Refund (QTI): The Qualified Target Industry Tax Refund
incentive is available for companies that create high wage jobs in targeted high value-added industries.
This incentive includes refunds on corporate income, sales, ad valorem, intangible personal property,
insurance premium, and certain other taxes. Pre-approved applicants who create jobs in Florida receive
tax refunds of $3,000 per net new Florida full-time equivalent job created; $6,000 in a Rural Community
(county). For businesses paying 150 percent of the average annual wage, add $1,000 per job; for
businesses paying 200 percent of the average annual salary, add $2,000 per job; businesses falling within
a designated high impact sector or increasing exports of its goods through a seaport or airport in the state
by at least 10 percent in value or tonnage in each year of receiving a QTI refund, add $2,000 per job;
projects locating in a designated Brownfield area (Brownfield Bonus) can add $2,500 per job. The
selected local community contributes 20 percent of the total tax refund. No more than 25 percent of the
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total refund approved may be taken in any single fiscal year. New or expanding businesses in selected
targeted industries or corporate headquarters are eligible.

Qualified Defense and Space Contractor Tax Refund (QDSC): Florida is committed to
preserving and growing its high technology employment base by giving Florida defense, homeland
security, and space business contractors a competitive edge in consolidating contracts or subcontracts,
acquiring new contracts, or converting contracts to commercial production. Pre-approved applicants
creating or retaining jobs in Florida may receive tax refunds of $3,000 per net new Florida full-time
equivalent job created or retained; $6,000 in a rural county. For businesses paying 150 percent of the
average annual wage, add $1,000 per job; for businesses paying 200 percent of the average annual salary,
add $2,000 per job.

Capital Investment Tax Credit (CITC) The Capital Investment Tax Credit is used to attract and
grow capital-intensive industries in Florida. It is an annual credit, provided for up to twenty years, against
the corporate income tax. Eligible projects are those in designated high-impact portions of the following
sectors: advanced manufacturing, clean energy, biomedical technology, financial services, information
technology, silicon technology, transportation equipment manufacturing, or be a corporate headquarters
facility. Projects must also create a minimum of 100 jobs and invest at least $25 million in eligible capital
costs. Eligible capital costs include all expenses incurred in the acquisition, construction, installation, and
equipping of a project from the beginning of construction to the commencement of operations. The level
of investment and the project’s Florida corporate income tax liability for the 20 years following
commencement of operations determines the amount of the annual credit.

High Impact Performance Incentive Grant (HIPI): The High Impact Performance Incentive is
a negotiated grant used to attract and grow major high impact facilities in Florida. Grants are provided to
pre-approved applicants in certain high-impact sectors designated by the Florida Department of Economic
Opportunity (DEO). In order to participate in the program, the project must: operate within designated
high-impact portions of the following sectors— advanced manufacturing, clean energy, corporate
headquarters, financial services, life sciences, semiconductors, and transportation equipment
manufacturing; create at least 50 new full-time equivalent jobs (if a R&D facility, create at least 25 new
full-time equivalent jobs) in Florida in a three-year period; and make a cumulative investment in the state
of at least $50 million (if a R&D facility, make a cumulative investment of at least $25 million) in a three-
year period. Once recommended by Enterprise Florida, Inc. (EFI) and approved by DEO, the high impact
business is awarded 50 percent of the eligible grant upon commencement of operations and the balance of
the awarded grant once full employment and capital investment goals are met.

Sales Tax Exemptions: Florida offers several sales and use tax exemptions through the Florida
Department of Revenue to include: Tax Exemption for Research and Development Equipment;
Machinery and Equipment Sales Tax Exemption; Electricity and Steam Sales Tax Exemption; and
Aviation Tax Exemptions. Enterprise Florida is available to shepherd businesses and communities
through the entire application process.

WORKFORCE TRAINING INCENTIVES

Quick Response Training (QRT): Quick Response Training is an employer-driven training
program designed to assist new value-added businesses and provide existing Florida businesses the
necessary training for expansion. A state educational facility — community college, area technical center,
school district or university — is available to assist with application and program development or delivery.
The educational facility will also serve as fiscal agent for the project. The company may use in-house
training, outside vendor training programs or the local educational entity to provide training.
Reimbursable training expenses include: instructors’ and trainers’ wages, curriculum development, and
textbooks/manuals. This program is customized, flexible, and responsive to individual company needs.
To learn more about the QRT program, visit CareerSource Florida.

Incumbent Worker Training Program (IWT): Incumbent Worker Training is a program that
provides training to currently employed workers to keep Florida’s workforce competitive in a global
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economy and to retain existing businesses. The program is available to all Florida businesses that have
been in operation for at least one year prior to application and require skills upgrade training for existing
employees. Priority is given to businesses in targeted industries, HUB Zones, Inner City Distressed areas,
Rural Counties and areas, and Brownfield areas. For additional information on the IWT program, visit
CareerSource Florida.

SPECIAL OPPORTUNITY INCENTIVES

Rural Incentives: Florida encourages growth throughout the state by offering increased incentive
awards and lower wage qualification thresholds in its rural counties. Additionally, a Rural Community
Development Revolving Loan Fund and Rural Infrastructure Fund exist to meet the special needs that
businesses encounter in rural counties.

Urban Incentives: Florida offers increased incentive awards and lower wage qualification
thresholds for businesses locating in many urban core/inner city areas that are experiencing conditions
affecting the economic viability of the community and hampering the self-sufficiency of the residents.

Brownfield Incentives: Florida offers incentives to businesses that locate on a brownfield site
with a Brownfield Site Rehabilitation Agreement (BSRA). The Brownfield Redevelopment Bonus
Refund is available to encourage Brownfield redevelopment and job creation. Approved applicants
receive tax refunds of up to $2,500 for each job created.

FLORIDA’S WORKFORCE DEVELOPMENT!

Florida’s workforce development system is a major contributor to national, state and local
economic recovery and growth efforts. The system includes CareerSource Florida Inc., the statewide
board of business and government leaders charged with setting state policy; the Department of Economic
Opportunity, the state agency responsible for administrative and fiscal affairs and policy implementation;
and 24 Regional CareerSource Boards, which oversee the design and delivery of CareerSource services to
businesses, job seekers and workers at nearly 100 One-Stop Career Centers throughout the state.

Created by the Florida Workforce Innovation Act of 2000 (WIOA), the system is designed to
foster public-private partnership and leadership in responding — through demand-driven, market-relevant
strategies and services — to the employment and training needs of businesses, job seekers and workers.

The legislative cornerstones for the publicly funded state system — the federal Workforce
Investment and Opportunities Act of 1998 and the Florida Workforce Innovation Act, Chapter 445
Florida Statutes — provide for state and local flexibility in addressing workforce demands and priorities.

CareerSource Florida’s workforce vision is for Florida to be the global leader for talent. “The
Career Source Florida Board of Directors advances policies and initiatives to increase the prosperity of
workers and employers, reduce welfare dependency, increase economic self-sufficiency, and enhance
worker productivity and business competitiveness.”

While CareerSource Florida provides system-wide oversight and leadership, the contributions of
every entity, local and state, are integral to overall effectiveness in promoting an environment that aligns
the talent development needs of businesses and job seekers, cultivates a world-class talent base for every
business (particularly those in targeted sectors and infrastructure industries, such as energy, healthcare
and transportation, that underpin the economy); and makes relevant training and education as well as
employment and career advancement opportunities available to Floridians.
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CAREERSOURCE FUNDING, ROLES AND RESPONSIBILITIES

CareerSource Funding

The federal Workforce Investment and Opportunity Act of 2014 (WIOA) aims “to consolidate,
coordinate, and improve employment, training, literacy and vocational rehabilitation programs in the
United States.” The Act has five titles, the first of which authorizes the nation’s public workforce
development system. “Title 1 — Workforce Investment Systems” authorizes state and local Workforce
Investment Boards to establish a formula by which funds for youth, adult and dislocated workers’
programs flow from the federal level, through the states and to the local level; establishes performance
metrics; and authorizes the nation’s youth workforce development and One-Stop Career Center systems.

The majority of Florida’s workforce development funding is federal and received annually by the
state, in several streams with specific purposes supporting job search, job placement and training needs of
job seekers as well as business services such as talent matching and human resources support. Most of
these funds, 90 percent in fiscal year 2016-17, are passed on to the state’s 24 local CareerSource Boards
for local service delivery. The remaining 10 percent may be retained at the state level for use by the
Governor to address statewide workforce needs. The largest funding streams — Workforce Investment and
Opportunity Act, Wagner-Peyser and Temporary Assistance for Needy Families — support the majority of
the state’s CareerSource services.

e  Workforce Investment and Opportunity Act funds provide core, intensive and training
services to adults, youth, dislocated workers and people facing employment barriers or who
have low income. Core services may include activities such as job search assistance and
planning or resume help, while intensive services may include more targeted career guidance
and planning as well as individual or group counseling. Training services may include
programs to help CareerSource customers upgrade skills to better their chances of getting a
job or advancing in their current position. Training services also may include customized
training to help businesses provide incumbent employees or new hires with the training
needed for the business to remain competitive.

e  Wagner-Peyser funds support labor exchange services at local One-Stop Career Centers to
place people in employment by providing a variety of placement-related services at no cost to
job seekers and employers seeking qualified workers to fill vacancies. These funds also
support public outreach for Employ Florida Marketplace (EFM), Florida’s labor exchange
system, which helps to link CareerSource services and partners helping job seekers and
businesses connect to employment and training resources.

o Temporary Assistance for Needy Families (TANF) funds serve low-income families with
children. TANF strongly emphasizes “work first,” combining time limits for participation and
sanctions with added assistance in obtaining needed training, starting work, receiving
childcare, transportation and transitional supports to retain employment, advance and become
self-sufficient.

Other funding streams support dedicated veterans’ employment assistance programs and assist agencies
with costs associated with operating the Food Stamp program and administering Reemployment
Assistance services.

Roles and Responsibilities

Opportunities to set the policy direction for the federal CareerSource funds that flow into states
exist at multiple levels of government. CareerSource Florida roles and responsibilities are designated by
both federal and state law. Roles of state and local elected officials include the following:
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Florida’s Governor:

Is liable for workforce funds received by the state. To manage those funds, the Governor
designates a state agency — the Department of Economic Opportunity — to receive and
disperse the money.

May align a wide range of funding streams with WIOA funds, creating a core CareerSource
development and delivery system and supporting related programs. For instance, the
Governor has the option under Title 5 of the WIOA to develop a unified plan covering
multiple funding streams within his/her purview. Governors also may go beyond joint
planning and require One-Stop Career Centers to be the only delivery point for CareerSource
programs under direct state control.

Is responsible for appointing members and serving on the Board of Directors for
CareerSource Florida, the state Workforce Investment Board. CareerSource Florida must
produce a State Plan outlining the state’s workforce delivery system and submit it to the U.S.
Department of Labor Employment & Training Administration for approval.

Must approve a Chief Elected Official’s request to appoint additional members to the Board
of Directors of local CareerSource Boards above the minimum required membership
established by the WIOA. The Governor also may remove a local CareerSource Board
member or executive director for cause.

Has discretion over funding for statewide employment and training activities and for
statewide response to layoffs, called Rapid Response.

Each CareerSource board’s Chief Elected Official (CEO):

Is designated in an interlocal operating agreement covering each of Florida’s 24
CareerSource local areas. The CEO’s role is critical, as the vast majority of the funds flow to
the local level to be invested in alignment with a local plan.

Is liable for CareerSource funds, which can be administered either by local government or by
a fiscal agent designated by the CEO. Local CareerSource Boards must receive CEO
approval of annual budgets and must submit them to CareerSource Florida for review.

Appoints local CareerSource Board members, who are accountable to the CEO for planning
and oversight of public CareerSource services delivered in the region.

Has control over local resource alignment as well as the opportunity to facilitate the
connection of WIOA programs with schools, post-secondary institutions, public housing, and
other human service agencies and other people-serving entities or organizations.

Collaborates with local CareerSource Boards to develop the local plan and also approves the
plan. This plan should be based on the local labor market and CareerSource needs and
aligned with local priorities, which would be defined by the CEO or board of local elected
officials. Typically, the local CareerSource board also develops a strategy, documented in the
local plan, for connecting employers with services available through the public workforce
development system.

Has many opportunities to leverage resources to achieve economic development goals. Since
most CareerSource Florida local boards cover areas governed by multiple elected officials,
elected officials are encouraged to collaborate to create a comprehensive economic
development plan for their communities. Additionally, local CareerSource Boards are able to
inform economic development plans for their communities and invest in workforce
development strategies aligned with economic development goals.
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The Florida Legislature:

e Must approve the receipt and distribution of federal funding. The Legislature also should be
aware of the state plan (or the unified plan, if one is developed), which is the operating
blueprint for the state’s workforce investment system. The plan also may include
discretionary talent development programs that would be part of the Governor’s overall
budget request.

e Has two representatives — one from the Florida Senate and one from the Florida House of
Representatives — who serve on the CareerSource Florida Board of Directors. They are
appointed by the Senate President and House Speaker.

FLORIDA’S WORKFORCE SYSTEM PARTNERS

CareerSource Florida

The WIOA requires each state to have a statewide workforce investment board. CareerSource
Florida fulfills this role. The Board of Directors is composed of a majority of private sector business
leaders who are volunteers and appointed by the Governor — at least one-half must be representative of
small businesses and at least five members must have economic development experience. The board also
includes one member from each legislative chamber, the directors of the Department of Economic
Opportunity and the Agency for Persons with Disabilities, the Florida Commissioner of Education and
secretaries of Elder Affairs, Children and Families and Juvenile Justice. All members serve voluntarily
and are eligible to serve no more than two, three-year terms. CareerSource Florida’s governing board and
councils meet quarterly. In addition to the Board of Directors, the current governance structure includes
an Executive Committee and three policy councils, Finance and Administration, Global Talent
Competitiveness and Performance and Accountability.

The board is led by Chairman Kevin Doyle. Supporting the board is a professional staff led by
President/CEO Michelle Dennard. Through demand-driven, business-led strategies and investment,
CareerSource Florida focuses on statewide strategies for addressing today’s and tomorrow’s talent needs
for Florida. Examples of statewide initiatives funded and advanced by CareerSource Florida include two
programs within FloridaFLEX, the Employ Florida Marketplace program and Hiring Florida’s Heroes
program.

FloridaFLEX is comprised of Quick Response Training and Incumbent Worker Training grants
which encompasses both the needs of new and existing employers and employees which makes it flexible.

®  Quick Response Training (QRT) Grants: Through partial reimbursement, this nationally
recognized program provides customized training for new or expanding businesses. The QRT
program has already helped more than 700 businesses in Florida increase productivity and
profitability with well-trained new hires. The grants have helped fund training for more than
123,500 employees over the last 20 years. $9 million has been allocated for the Quick Response
Training program in 2018/2019 with a maximum of $500,000 per grant/per company.
Applications are reviewed on a first-come, first-served basis until available funding has been
awarded. Priority will be given to businesses applying for the first time. A notification will be
posted on careersourceflorida.com when funds are no longer available.

e Incumbent Worker Training (IWT) Grants: Incumbent Worker Training grants help
established businesses maintain a competitive workforce by partially reimbursing training to
upgrade employees’ skills. Businesses need only one full-time employee to potentially qualify.
In 2017-2018 the IWT program awarded $4.3 million through 161 grants to train 5,431
employees. From July 1, 2018, through June 30, 2019, the maximum amount a company can
receive through an Incumbent Worker Training grant is $200,000. If a company has more than
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one location in the state of Florida, operating under different Federal Employer Identification
Numbers (FEIN), each location will be considered as a separate company and may submit
separate grant applications and receive separate awards.

e The current allocation in the state budget is $9 million which will provide funding in support of
new jobs and provide skills upgrade training existing full-time employees. Trainees’ wages have
increased more than 25 percent on average within a year of completing IWT-supported training.

e The Employ Florida Marketplace (EFM): The Employ Florida Marketplace at
www.EmployFlorida.com is the state’s comprehensive online employment resource and virtual
gateway to CareerSource services and resources, providing access 24 hours a day, seven days a
week at no cost. More than 100,000 Florida companies are registered and use the Marketplace for
employee recruitment, screening and training services and resources. The Marketplace provides
businesses access to more than 400,000 job seekers’ resumes; job seekers can access more than
150,000 job listings as well as resume building assistance, skills assessment tools and more.

o Hiring Florida’s Heroes: A partnership between Workforce Florida, the Florida National Guard
and the departments of Economic Opportunity, Military Affairs and Veterans Affairs as well as
leading state business organizations, Hiring Florida’s Heroes connects returning National
Guardsmen and military veterans with employers using a toll-free hotline (866-352-2345) and
website — veterans.employflorida.com. When employers call, they are connected to a workforce
specialist who can directly assist them by helping enter job listings, providing referrals for
qualified candidates and creating customized lists of qualified candidates based on the skill sets
they need. The point of contact for this program is DEO Shawn Forehand at 850.921.3867 or
Shawn.Forehand@deo.myflorida.com or access online information at:
https//veteran.employflorida.com/vosnet/Default.aspx##

At both the state and local levels, working collaboratively with education partners is critical to
improving Florida’s talent pipeline and talent supply. System-wide performance and accountability also
are paramount. Through its evaluation of outcomes and financial resources, CareerSource Florida
measures performance by local CareerSource Boards, identifies best practices, rewards high performance
and, through the leadership of the Department of Economic Opportunity, identifies and addresses
performance problems that may require technical assistance. Examples of performance measures
consistently examined include job placements, employment retention, earnings and occupational
credentials.

While there are many tools used to track performance, a relatively new management resource is
the Daily and Monthly Job Placement Report, which was created to provide better, real-time measurement
of job placement performance by regional boards and One-Stop Career Centers. It provides local and state
workforce partners with a performance overview of the number of reported job placements by each
regional board as well as a statewide total. The goal of the report is to highlight and share job placement
successes so that workforce system partners can identify and replicate best practices and strategies to help
job seekers gain employment. The monthly reports are available online through the Department of
Economic Opportunity’s website at www.floridajobs.org/MonthlyR WBJobPlacementReport.

The Department of Economic Opportunity

The Department of Economic Opportunity (DEO) was created in October 2011 to streamline state
community planning and development as well as workforce and economic development functions and
promote economic opportunities for all Floridians. DEO, led by Executive Director Cissy Proctor, is
responsible for receiving Florida’s federal CareerSource funds. It houses Florida’s Labor Market
Statistics Center and administers the state’s Reemployment Assistance program, which provides
unemployment compensation to eligible unemployed Floridians seeking new jobs. Through a
performance-based contract with CareerSource Florida, as required by state law, DEO performs fiscal and
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administrative duties affecting local CareerSource Boards including financial and programmatic
monitoring and implementation of all policies set by the CareerSource Florida Board of Directors.

In collaboration with CareerSource Florida and Enterprise Florida Inc., DEO is the cross-agency
for state-led economic development efforts to a high-level, one-stop business, marketing and sales effort
with reduced response times and barriers to business expansion opportunities. In partnership with EFI,
DEO supports statewide strategies to attract out-of-state businesses to Florida, promote the expansion of
existing businesses and establish measures to track the success of these efforts over time.

Local CareerSource Boards Figure 10.1. Map of Florida's 24 CareerSource Local Areas.

Florida has 24 local SA ° ‘
CareerSource Boards responsible - q ' *
for overseeing the local delivery \\é”

iz :

of services to job seekers and
businesses through nearly 100
bricks-and-mortar One-Stop
Career Centers statewide (See
Figure 10.3). Available services
include job placement and
recruitment assistance as well as
funding for skills training. Local
boards’ efforts often are geared
toward specific industries as
targets due to demand and wage
potential. The flexibility built
into the system allows each
region to collaboratively
determine with its local
leadership — including Chief
Elected Officials among others —
what employment and training
services are most needed in their
communities, and to support
economic development priorities
that are most likely to lead to job
placement and advancement
while bolstering business competitiveness. Regional boards are essential to the state’s efforts to
strengthen the economy through business attraction and retention.

Like CareerSource Florida, each of the 24 local boards is led by a public-private volunteer Board
of Directors with majority representation from the business community along with leaders from education
and economic development. Each local board has performance measures and contracts to strengthen
accountability.

Contact information for local CareerSource Board leaders can be found by visiting
www.CareerSourceFlorida.com.

RECENT STATE LAW CHANGES AT-A-GLANCE

Governor Rick Scott’s focus on jobs and growing Florida’s economy — as well as his recognition
of the workforce development system as a critical partner in achieving state economic development goals
— has cultivated new opportunities to foster greater collaboration among state and local leaders and
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enhance accountability and transparency. Among recent major policy changes is the Regional Workforce
Accountability Act, which was signed into law by Governor Scott on March 28, 2012.

The Regional Workforce Boards Accountability Act, which took effect July 1, 2012, strengthens
the oversight, accountability, efficiency and transparency of regional boards while preserving existing
local authority to appoint and remove board members and chief executives. The new law also maintains
important local flexibility to develop workforce strategies and programs that best serve each region’s
needs.

Key provisions include: a reduction of the number of members appointed to Regional Workforce
Boards to streamline membership in accordance with federal and new state law, while allowing
communities the option of increasing the board size with approval from the Governor; additional reviews
of regional board budgets and expenditures; a mechanism for the Governor — who, as noted above, is
liable for public workforce funds along with local elected officials — to remove regional board members
and chief executives for cause, when warranted; a call for a single, statewide brand identity for the
workforce system to improve awareness, access and use of services by job seekers and businesses.

Among the entities that worked with the Governor’s Office and House and Senate legislative
leaders who advanced the legislation were Workforce Florida, the Department of Economic Opportunity,
the Florida Association of Counties, the Florida Chamber of Commerce, the Florida Workforce Chairs’
Alliance and the Florida Workforce Development Association.

FLORIDA DEPARTMENT OF ECONOMIC OPPORTUNITY

RURAL PROGRAMS

Rural Economic Development Initiative (REDI). The Rural Economic Development Initiative
(REDI) is a statutorily authorized effort involving more than 17 state and regional agencies and
organizations that assist rural communities solve problems which affect their fiscal, economic or
community viability.?

Two primary objectives of REDI are (1) to be responsive to the communities' issues, questions,
needs, and objectives, and (2) to deliver, either directly or indirectly, by coordinating the work of other
agencies and organizations, the best possible service to the communities. Two of the main vehicles used
to assist Rural Communities are the Rural Economic Development Initiative (REDI) and the Rural Areas
of Opportunity (RAO).

Rural Areas of Opportunity (RAO). Section 288.0656(7) of the Florida Statutes was created by
the 1999 Legislature and signed by the Governor in recognition that the growth and prosperity enjoyed by
many communities in Florida has not been shared by Florida’s rural areas. The Legislation recognized
that many Florida communities were finding it increasingly difficult to support or enhance investments in
infrastructure, education, or job creating activity.

Because regional partnerships have long been identified as ways to maximize both state and local
resources s 288.0656(7), authorizes the Rural Economic Development Initiative (REDI) to recommend
the Governor designate three regions as Rural Area of Opportunity for 5-year designation periods.
Florida’s three RAOs consist of the following counties and communities:

e Northwest RAO: Calhoun, Franklin, Gadsden, Gulf, Holmes, Jackson, Liberty, Wakulla,
Walton, and Washington Counties. (South Walton County’s Coastal Area is excluded).

o South Central RAO: Desoto, Glades, Hardee, Hendry, Highlands, Okeechobee Counties plus
the Cities of Pahokee, Belle Glade, and South Bay (Palm Beach County), plus the area
around Immokalee included within the Round II Federal Rural Enterprise Community
designation (Collier County).
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e North Central RAO: Baker, Bradford, Columbia, Dixie, Gilchrist, Hamilton, Jefferson,
Lafayette, Levy, Madison, Putnam, Suwannee, Taylor, Union.

Regional Rural Development Grants Program._The Rural Regional Staffing Initiative was
created in Chapter 96-320, Laws of Florida, to award matching grants to regional organizations created by
rural counties for the purpose of operating economic development activities to benefit their areas. This
initiative is funded as part of the Rural Community Development Revolving Loan Fund.

The Regional Rural Development Grants Program encourages the use of regional economic
development organizations by rural counties to leverage limited resources to the fullest extent possible
and to build professional capacity of the organizations and region.

DEO is authorized to approve, on an annual basis, grants to such regionally based economic
development organizations. The maximum amount an organization may receive in any year will be
$35,000, or $150,000 in a Rural Area of Opportunity recommended by the Rural Economic Development
Initiative and designated by the Governor, and must be matched each year by an equivalent amount of
non-state resources.

Rural Community Development Revolving Loan Fund Program.* The Rural Community
Development Revolving Loan Fund Program provides financial assistance to units of local governments,
or economic development organizations substantially underwritten by a local government within a
RACEQC, in the form of either a loan or loan guaranty. The purpose of the program is to provide financial
assistance for a specific project that will lead to the creation of new jobs that maintains or increases the
economic vitality of Florida’s rural counties.

Rural Infrastructure Fund (RIF).* The Rural Infrastructure Fund (RIF) program was created to
facilitate the planning, preparing, and financing of infrastructure projects in rural communities that
encourage job creation, capital investment, and the strengthening and diversification of rural economies.
The RIF can fund three types of projects:

1) Total Participation Grants are used to fill 'gaps' in infrastructure funding from other sources
including CDBG, EDA, and USDA-Rural Development and are therefore critical to the
success of such projects.

2) Feasibility Studies are used to develop the base line data and plans needed before applications
for significant economic development funding can be submitted to major funding sources or
permitting review.

3) Preclearance Review provides access to the resources of Section 403.973(19), Florida
Statutes, providing surveys and other materials necessary for preparing sites for significant
economic development projects. (50% match for rural counties/33% match for RAOs).

Florida Resource Directory. The Florida Resource Directory is a one-stop source for obtaining
information on state and federal programs and resources for community projects such as, but not limited
to:
infrastructure,
housing,
health services,
training,
tourism development, and
community parks.

The database is searchable by agency, category of assistance, program, and keyword.

To access the Florida Resource Director, visit: http://redi.state.fl.us/apps/redi/main_page.search.
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SMALL BUSINESS PROGRAMS

Brownfield Areas Loan Guarantee Program.’ The Legislature created the Brownfield Areas
Loan Guarantee Program in 1997 to make loan guarantees for projects that redevelop Brownfield areas.
The guarantee applies only to 50 percent of the primary lenders’ loans. If the redevelopment project is for
affordable housing or includes the construction and operation of a new health care facility or a health care
provider, the guarantee applies to 75 percent of the primary lender’s loan.

Florida Capital Access Program (DEO Administration). A Capital Access Program (CAP) is a
loan portfolio insurance program that enables small businesses to obtain credit to help them expand their
businesses. When a participating lender originates a loan, the lender and borrower combine to contribute
a percentage of the loan or line of credit, from 2% to 7%, into a reserve fund, held by the lender.

The state of Florida matches the combined lender/borrower contribution and sends the state
contribution to the lender-held reserve fund. Each lender’s total CAP reserve fund is available as cash
collateral to cover losses on all loans in the lender’s CAP portfolio.

Participating loans are originated and serviced by the lender, and the lender may make claims to
withdraw from the reserve for losses incurred in the case of a default.

Small Business Loan Support Program (EFI Administration). A Loan Guarantee Program
enables small businesses to obtain term loans or lines of credit to help them grow and expand their
businesses. The program provides a lender with the necessary security, in the form of a partial guarantee,
for the lender to approve a loan or line-of-credit.

Venture Capital Program (EFI Administration). A Venture Capital Program provides
investment capital to create and grow start-up and early-stage businesses. State Venture Capital Programs
often take one of two forms: a state-run venture capital fund (which may include other private investors)
that invests directly in businesses; or a fund of funds, which is a fund that invests in other venture capital
funds that in turn invest in individual businesses. Many factors, particularly resources and available talent,
inform a state’s decision on which form to choose.

Rural Job Tax Credit Program.® The Rural Job Tax Credit Program was established in 1997 by
the Florida Legislature to encourage the creation of jobs in Rural Areas of Florida. The program offers tax
credits (corporate or sales tax) to qualified businesses that create the required number of new jobs within
one of the 36 designated Rural Areas.

The 36 designated Rural Areas were selected as a result of their “rural” status. The program
employees are not required to reside within the rural area and entire counties have been designated.

There are $5 million tax credits available each calendar year.

Urban Job Tax Credit Program.” The Urban “High-Crime” Job Tax Credit Program was
established in 1997 by the Florida Legislature to encourage the creation of jobs in Urban “High-Crime”
Areas of Florida. The program offers tax credits (corporate or sales tax) to qualified businesses that
create the required number of new jobs within one of the 13 designated Urban “High-Crime” Areas.

The 13 designated Urban “High-Crime” Areas were selected by DEO based on application
packages submitted by units of local government. The nominated areas with the highest crime rates were
designated.

There are $5 million tax credits available each calendar year.

COMMUNITY DEVELOPMENT PROGRAMS

Community Contribution Tax Credit Program.® The Community Contribution Tax Credit
Program was established by the Florida Legislature in 1980 to induce private sector donations to
community development projects and housing for low-income persons. A total of $14.0 million tax
credits is allocated each year. The program offers tax credits of up to 50% of donations against the
following:

1. Florida Corporate Income Tax
2. Florida Insurance Premium Tax
3. Florida Sales and Use Tax (refund)
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Opportunity Zones Program. In December 2017, President Donald Trump signed the Tax Cuts
and Jobs Act of 2017, which created a new tool for community economic development, the Opportunity
Zones program. This new tool provides tax incentives, including a temporary deferral on capital gains
taxes, when investors reinvest those gains in qualified Opportunity Funds. The funds must in turn invest
in low-income communities from designated census tracts, called Opportunity Zones. The act allowed
the Governor of each state to nominate up to 25 percent of eligible low-income census tracts as
Opportunity Zones. The U.S. Department of Treasury will be developing rules regarding the necessary
qualifications of Opportunity Funds and eligible investments. More guidance about the funds and
investments can be found at: https://home.treasury.gov/news/press-release/sm0283

Additional Opportunity Zone Resources

Economic Innovation Group: EIG Opportunity Zones

Enterprise Community Partners: Enterprise Community - Focus Opportunity Zone Program
National Development Council: NDC Online - Unpacking the Investment in Opportunity Act
Opportunity Zone Eligibility Tool: Enterprise Community - Opportunity360

Department of Treasury Opportunity Zone Resources: CDFIFund - Opportunity Zones

Contact: Grey Dodge, Policy Director at 850.245.7130 or by email at: Grey.Dodge@deo.myflorida.com

RESOURCES

Monthly Regional Workforce Board Job Placement Reports:
http://www.floridajobs.org/MonthlyR WBJobPlacementReport

Online Employment & Training Assistance: www.EmployFlorida.com

Regional Workforce Accountability Act:
Regional Workforce Boards Accountability Act overview and supplemental information:
http://www.floridajobs.org/local-workforce-development-board-resources/programs-and-
resources/program-resources

Regional Workforce Board contact information:
http://www.workforceflorida.com/ResourcesLinks/Regional WorkforceBoards/RWBMap.php

State Strategic Plan for Workforce Development:
http://www.workforceflorida.com/PrioritiesInitiatives/StateStrategicPlan.php

State Strategic Plan for Economic Development:
http://www.floridajobs.org/office-directory/division-of-strategic-business-development/fl5yrplan

Quick Response Training & Incumbent Worker Training:
https://careersourceflorida.force.com/applications/CustomLogin or contact Malissa Counts, Grants
Manager at 850-601-0857 or mcounts@careersourceflorida.com

Quick Response Training Program Resources:
https://careersourceflorida.com/qrt/
https://careersourceflorida.com/wp-
content/uploads/2018/06/Quick Response Training_Guidelines.pdf
https://careersourceflorida.com/wp-content/uploads/2017/10/QRT_Sample-_Application.pdf
https://careersourceflorida.force.com/applications/Customlogin
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Incumbent Worker Training Program Resources:
http://www.workforceflorida.com/PrioritiesInitiatives/FundingOpportunities/IWT.php
https://careersourceflorida.com/training-grant/
https://careersourceflorida.com/wp-
content/uploads/2018/06/Incumbent Worker Training Guidelines.pdf
https://careersourceflorida.com/wp-content/uploads/2016/06/2016-

2017 SampleIWTApplication.pdf
https://careersourceflorida.force.com/applications/Customlogin

Local Training & Employment Resources:
http://www.workforceflorida.com/ResourcesLinks/Regional WorkforceBoards/RWBMap.php
Visit and select the area of interest for contact information.

Workforce Roles and Responsibilities
Workforce 101: A guide for elected officials: www.nawb.org/documents

National Association of Workforce Boards publications: http://www.nawb.org/publications.asp

Veterans Employment: veterans.employflorida.com or 866.352.2345

Workforce News and Perspectives
Connect to Workforce Florida:

e on Twitter @WorkforceFLA

e on Facebook at www.facebook.com/WorkforceFlorida

e at Workforce Florida’s News Sign-Up:
http://www.workforceflorida.com/Media/MediaSignUp.php

NOTES

! Portions of this chapter have been adapted from Workforce 101: A Toolkit for Elected Officials, a publication
produced by the National Association of Workforce Boards in collaboration with the National Association of
Counties, the National Governors Association, the National League of Cities and the United States Conference of
Mayors.

2 Section 288.0656, Florida Statutes.

3 Section 288.065, Florida Statutes.

4 Section 288.0655, Florida Statutes.

5 Section 376.86, Florida Statutes.

6 Section 212.098, Florida Statutes.

7 Section 212.097, Florida Statutes.

8 Sections 212.08(5)(p), 220.183, and 624.5105, Florida Statutes.
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11. Planning and Growth Management

Diane Scholz

INTRODUCTION

The State of Florida has one of the most comprehensive and progressive land use planning
programs in the country. The authority and responsibility for establishing and implementing the roles,
processes, and powers of comprehensive planning programs to guide and control future development in
Florida is vested in local governments because local governments have regulatory authority over the use
of land. Regulatory authority over the use of land means that local governments are the agencies that issue
development permits. The land use planning program in Florida is commonly referred to as “Growth
Management” and is found in a broad collection of laws, rules, regulations, and policies affecting all
planning and development activities of the state and local governments.

In 1985 Florida enacted the Local Government Comprehensive Planning and Land Development
Regulation Act, Chapter 163, Part 11, Florida Statutes. This statute requires that all local governments
adopt, maintain, and implement land use plans and development regulations for all future development
actions. It also requires that all geographic areas within the state be included within the jurisdiction of a
local comprehensive plan and that all development actions be consistent with the adopted plan. All 67
counties and all of the cities and towns, as well as the Walt Disney World area, the Reedy Creek
Improvement District, have adopted local comprehensive plans. In 2011, the Florida Legislature revised
the State Planning Statutes renaming the “Local Government Comprehensive Planning and Land
Development Regulation Act” the “Community Planning Act.”

HISTORY OF GROWTH MANAGEMENT AND PLANNING LAW IN FLORIDA

As stated in the introduction to this chapter, the State of Florida has one of the most
comprehensive and progressive land use planning programs in the country. The current body of growth
management legislation establishing the primary authority and responsibility for county government
planning was enacted in 1985 and has been amended several times in recent years. However, the 1985
Growth Management Act was not the first planning legislation in Florida. The following listings discuss
the major historic comprehensive land use planning and growth management legislation of the state.

THE 1928 ZONING ENABLING ACT

The first land use planning legislation in Florida was enacted in 1928. This legislation was known
as the 1928 Zoning Enabling Act. Today, the State of Florida has constitutionally established some rule
authority for local governments. This means that local governments, cities and counties, may adopt local
ordinances without state approval as long as the ordinances are not in conflict with the laws of the state.
This home rule provision was included in amendments to the State Constitution in 1968. Prior to that,
local governments could not adopt local ordinances without approval of state legislation.
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The 1928 Zoning Enabling Act was adopted to allow local governments to approve zoning
regulations to control local development and land use issues. This legislation was voluntary and did not
mandate that local governments adopt land use controls, but it did allow for zoning codes to be enacted by
ordinance, which gave these local ordinances legal status. This legal status was important because it
provided the basis for counties to enforce the codes.

THE 1972-1973 STATE AND REGIONAL COMPREHENSIVE PLANNING ACTS

For almost fifty years the voluntary zoning enabling legislation was the only land use planning
laws in Florida. However, in the 1972 and 1973 legislative sessions, the state passed two more planning
acts and drafted a third.

Chapter 186, Florida Statutes, was adopted to create the Regional Planning Councils (RPC).
There are currently ten Regional Planning Councils in Florida. All counties within the state are members
of one of the RPCs, and the RPCs’ geographic boundaries are drawn along county lines. Regional
Planning Councils are the primary agencies responsible for planning for regional land use issues and for
addressing inter-jurisdictional impacts of developments.

Chapter 380, Florida Statutes, was adopted creating Developments of Regional Impact (DRI) and
the Areas of Critical State Concern. Developments of Regional Impact are developments that, based upon
their size, scale, location and/or magnitude, have a substantial effect on the citizens of more than one
county. These large-scale developments must be consistent with the local government plans, and they
must go through a special approval process where all the impacts of the development are mitigated,
including extra-jurisdictional impacts. As of 2018, Florida Statute 380.06(12) confers all DRI approval
processes to the local government (for new projects).

Areas of Critical State Concern are geographic areas within the State of Florida, which the
Legislature has designated in statute, that include natural resources that are significant enough to be
protected by the state. These areas include the Florida Keys, the Big Cyprus Preserve, Apalachicola Bay,
and the Green Swamp. Within these areas, the state has oversight of local government development
approval and may object to the issuance of development permits that negatively impact the environmental
resources.

The third planning act that was drafted but not enacted was the first State Comprehensive Plan.
This was intended to be a comprehensive future development plan for the state. This would later become
The State Comprehensive Plan, Chapter 187, Florida Statutes.

THE 1975 LOCAL GOVERNMENT COMPREHENSIVE PLANNING ACT,
CHAPTER 163, PART II, FLORIDA STATUTES

In 1975, Florida enacted the Local Government Comprehensive Planning Act. This was the
state’s first planning legislation that required that all local governments have comprehensive land use
plans. For the first time, all counties and cities were required to prepare plans that addressed the same
statewide issues and elements. However, these plans were not required to be adopted and the statute did
not give the state the authority to approve these plans.

These plans, because they were not adopted and recognized by the state, did not have the legal
status of today’s plans, and therefore were not really enforceable by local governments or property
owners. Local development permits did not necessarily have to be consistent with these plans. The plans
that were prepared pursuant to the 1975 legislation did not require a Future Land Use Map and did not
require any implementing land development regulations.

Despite these limitations, the 1975 Local Government Comprehensive Planning Act was a very
positive experience for the state with regard to land use planning. That act resulted in a tremendous
educational effort for the state. For the first time local governments, regional agencies, and the state were
focused on land planning and learning how to manage develop in orderly and efficient patterns while
protecting the natural environment.
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THE 1984 STATE COMPREHENSIVE PLANNING ACT,
CHAPTER 187, FLORIDA STATUTES

In 1984, Florida finally adopted a State Comprehensive Plan. Chapter 187 of the Florida Statutes
provides a series of planning goals for the State of Florida, and for each goal there are multiple
implementing policies that establish action steps for achieving these goals. This state plan is written in
very general terms and covers many issues that are not directly related to land use.

THE 1985 LOCAL GOVERNMENT COMPREHENSIVE PLANNING
AND LAND DEVELOPMENT REGULATION ACT,
CHAPTER 163, PART II, FLORIDA STATUTES

The 1985 Act, commonly referred to as the Growth Management Act, updated the 1975 Act and
was based upon the successes and failures of previous years’ planning efforts experienced by the state and
local governments since the adoption of the original planning legislation. One of the major revisions was
the requirement that all local government plans and plan amendments be adopted by ordinance and that
all plans and amendments must be reviewed and approved by the state. This process results in the current
legal status of county plans.

The 1985 Act establishes the right for citizens and adjacent local governments to have legal
standing to challenge plans and amendments. That act requires that all plans be financially feasible and
that the plans include a concurrency management system, which ensures that the infrastructure needed to
support development is available when the impacts of the development occur. The 1985 Act also requires
that all plans include an adopted Future Land Use Map (FLUM) and that all local governments adopt
implementing land development regulations (LDRs). (Please refer to later sections of this chapter, which
discuss what is included in the plan elements).

Since the passage of the Growth Management Act, all cities and counties within the state have
adopted comprehensive plans consistent with the 1985 legislation. There have been several statewide
study commissions that have reviewed and recommended changes to the 1985 Act. Some specific
changes have been enacted, some have been repealed, and others are currently being studied for possible
revision. However, the majority of the requirements for county plans are still contained in the original
language of the 1985 Growth Management Act.

Some of the more significant revisions to the 1985 Growth Management Act relate to joint
planning and coordination between counties and cities and the school districts. In 1995 the act was
amended to: require joint planning efforts with the school districts; require that the land use element
specifically identify land use categories that allow school facilities; and require interlocal agreements for
joint planning efforts.

Later, the statute was amended to allow for a school facilities element and for optional school
concurrency. In 2002, a new section 163.31777, Florida Statutes, was added that requires local
governments and school boards to enter into an interlocal agreement that addresses school siting,
enrollment forecasting, school capacity, infrastructure and safety needs of schools, schools as emergency
shelters, and sharing of facilities. In 2005 the Legislature mandated that local plans include a public-
school facilities element.

In addition to planning for schools, the Growth Management Act has been amended multiple
times changing requirements and adding new ones. There have been many revisions to the concurrency
requirements and to transportation planning, as well as water resources planning. For example, in 2004
the Act was revised to require local governments to identify adequate water supply sources to meet future
demand for the established planning period. Like local plans, the Growth Management Act is dynamic
and evolving as new and different issues arise.
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THE 2011 COMMUNITY PLANNING ACT
CHAPTER 163, PART II, FLORIDA STATUTES

The 2011 Community Planning Act not only renamed the Florida planning program, but it also
greatly reduced the State and Regional agency oversight of planning and land development activity. This
Act revised and shortened the agency review periods and limited these agencies authority to object to
local government decisions regarding planning and land development. State and regional agencies
comments on plans and plan amendments are now limited to important state resources and facilities.
State agencies can only comment when these important state resources and facilities are “adversely” or
“negatively” impacted.

The Community Planning Act removed the twice a year limitation on plan amendments and
repealed Chapter 9J-5, Florida Administrative Code, the minimum criteria rule for local plans. It also
reverted the Public-School Facilities Element to an optional element of the Comprehensive Plan.
However, the Act did not significantly reduce the planning requirements for Florida’s county
governments. All local governments must still adopt, maintain and implement local land use plans.

WHAT IS A COMPREHENSIVE PLAN?

The local government comprehensive plan is a document that is prepared and adopted pursuant to
Chapter 163, Florida Statutes. Once a county’s plan is adopted and found to be in compliance by the
Department of Community Affairs, it is the public policy decision making guide for all decisions
regarding development actions within the county.

The Growth Management Act, now named the Community Planning Act, was enacted by the
Florida Legislature for the purposes of strengthening the existing role, processes, and powers of local
governments in the establishment and implementation of comprehensive planning programs to guide and
control future development. In part, the act states that local governments shall adopt a comprehensive
plan so that they can preserve and enhance present advantages; encourage the most appropriate use of
land, water, and resources consistent with the public interest; overcome present handicaps; and deal
effectively with future problems that may result from the use and development of land within their
jurisdictions. Through the process of comprehensive planning it is intended that units of local government
can preserve, promote, protect, and improve the public health, safety, comfort, good order, appearance,
convenience, law enforcement and fire prevention, and general welfare; prevent the overcrowding of land
and avoid undue concentration of population; facilitate the adequate and efficient provision of
transportation, water, sewerage, schools, parks, recreational facilities, housing and other requirements and
services; and conserve, develop, utilize, and protect natural resources within their jurisdictions.

The local government comprehensive plan is intended to be a guide for making land use decisions
for future development and redevelopment. Florida does not have a “stop growth” planning program. The
Growth Management Act is intended to help local officials make decisions regarding the distribution,
extent, and timing of future growth. Distribution of growth means the geographic location of new
development and the relationships between that development and existing development and supporting
infrastructure and the environmental resources of the area. The extent of growth refers to the amount. It
helps local officials determine how much density of housing would be appropriate for certain locations, or
how much intensity of commercial or industrial development will be compatible in a specific location.
The final characteristic of future growth that the Growth Management Act attempts to manage is the
timing of future development. Local governments must decide when permitting development, if the
specific area proposed for development has the necessary supporting infrastructure and other development
characteristics that support the new development.
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LEGAL STATUS OF THE COMPREHENSIVE PLAN

Section 163.3194(1)(a), Florida Statutes, establishes the legal status of comprehensive plans,
stating:

...After a comprehensive plan, or element or portion thereof, has been adopted in
conformity with this act, all development undertaken by, and all actions taken in regard to
development orders by, governmental agencies in regard to land covered by such plan or
element shall be consistent with such plan or element as adopted.

This section of the statute means that before a county issues any development order, adopts any
local ordinance that relates to the development of property or takes any other action in regard to
development orders, the county must ensure that the action is consistent with the adopted provisions of
the comprehensive plan. There is no variance to a comprehensive plan. If a local government decides to
approve a development that is not consistent with the plan, the plan must be amended first.

PUBLIC PARTICIPATION IN THE PLANNING PROCESS

The Planning Act requires public participation in the comprehensive planning process, including
preparation, adoption, and amendment of the plan. The local governing body and the local planning
agency shall adopt procedures to provide for and encourage public participation in the planning process,
including consideration of amendments to the comprehensive plan and evaluation and appraisal reports.

The procedures shall include provisions to assure that real property owners are put on notice,
through advertisement in a newspaper of general circulation in the area or other method adopted by the
local government, of official actions that will affect the use of their property. There should be provisions
for notice to keep the general public informed and provisions to assure that there are opportunities for the
public to provide written comments. The required public hearings must be public noticed and held and
there must be provisions to assure the consideration of and response to public comments.

Local governments are encouraged to make executive summaries of comprehensive plans
available to the general public and should, while the planning process is ongoing, release information at
regular intervals to keep its citizenry apprised of planning activities.

GENERAL REQUIREMENTS OF A COMPREHENSIVE PLAN

In general, the adopted comprehensive plan consists of the required element goals, objectives and
policies, and the future conditions maps depicting future land use and future transportation conditions. All
data and analysis, reports, and studies that support the plan do not need to be adopted. These materials are
important but are not considered part of the adopted plan that regulates development decisions.

The required elements are as follows:

e Future Land Use Element

e Housing Element

e Sanitary Sewer, Solid Waste, Stormwater Management, Potable Water and Natural
Groundwater Aquifer Recharge Element. (Infrastructure Element)

e Coastal Management (for those governments identified in Section 380.21, Florida
Statutes).

e Conservation Element

e Intergovernmental Coordination Element
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e  (Capital Improvements Element

e Transportation Element

e The 2011 Community Planning Act made the previously required Public School
Facilities Element and Public School Concurrency optional

A Recreation and Open Space Element was a required element but now is considered an optional
element, specifically with regards to concurrency for recreation and open space facilities. Other optional
elements that some counties have adopted include economic development elements, historical elements
and public safety elements. While these elements are optional, it is important to understand that once
adopted these optional elements have the same legal status as the required elements, which means that all
development actions must be consistent with these optional adopted elements as well.

Each element of the plan includes at least one long-range goal, several intermediate objectives,
and multiple implementation policies. “Goal” means the long-term end toward which programs or
activities are ultimately directed. “Objective” means a specific, measurable, intermediate end that is
achievable and marks progress toward a goal. “Policy” means the way in which programs and activities
are conducted to achieve an identified goal.

FUTURE LAND USE ELEMENT

This is the most recognized element of the comprehensive plan. This element includes the Future
Land Use Map (FLUM), which depicts the future land use categories. This element also contains the
policies that establish the maximum densities for residential development and the maximum intensities
for non-residential development. The following details the requirements for the FLUM:

(a) The proposed distribution, extent, and location of the following generalized land uses
shall be shown on the future land use map or map series:
Residential use;
Commercial use;
Industrial use;
Agricultural use;
Recreational use;
Conservation use;
Educational use;
Public buildings and grounds;
Other public facilities; and
0. Historic district boundaries and designated historically significant properties
meriting protection.
11. Transportation concurrency management area boundaries or transportation
concurrency exception area boundaries, if any such areas have been designated.
12. Multimodal transportation district boundaries, if any such areas have been
designated.
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(b) The following natural resources or conditions shall be shown on the future land use
map or map series:

Existing and planned public potable water wells and wellhead protection areas;

Beaches and shores, including estuarine systems;

Rivers, bays, lakes, flood plains, and harbors;

Wetlands;

Minerals and soils; and

Coastal high hazard areas.

AR
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(c) Mixed use categories of land use are encouraged. If used, policies for the
implementation of such mixed uses shall be included in the comprehensive plan,
including the types of land uses allowed, the percentage distribution among the mix
of uses, or other objective measurement, and the density or intensity of each use.

(d) If determined by the local government to be appropriate, educational uses, public
buildings and grounds, and other public facilities may be shown as one land use
category on the future land use map or map series.

(e) If the local government has determined it necessary to utilize other categories of the
public and private use of land, such categories of land use shall be shown on the
future land use map or map series.

The Future Land Use Element is based upon surveys, studies, and data and analysis of the county,
including the amount of land required to accommodate anticipated growth; the projected population,
including seasonal population; the character of undeveloped land; and the availability of public services
needed to serve new development and the need for development and redevelopment. This combination of
data and analysis must support the land use designations depicted and the Future Land Use Map. This
data and analysis should also form the basis for the determination of whether the plan discourages the
proliferation of urban sprawl.

“Urban sprawl” means urban development or uses that are located in predominantly rural areas,
or rural areas interspersed with generally low-intensity or low-density urban uses, and that are
characterized by one or more of the following conditions: (a) the premature or poorly planned conversion
of rural land to other uses; (b) the creation of areas of urban development or uses which are not
functionally related to land uses which predominate the adjacent area; or (c) the creation of areas of urban
development or uses which fail to maximize the use of existing public facilities or the use of areas within
which public services are currently provided. Urban sprawl is typically manifested in one or more of the
following land use or development patterns: Leapfrog or scattered development; ribbon or strip
commercial or other development; or large expanses of predominantly low-intensity, low-density, or
single-use development.

HOUSING ELEMENT

The primary objective of the Housing Element is to address the affordability and the availability
of housing for all segments of the county population. This element addresses the maintenance of the
housing stock, including identification and protection of historically significant structures, rehabilitation
of substandard units, and provision of adequate sites for future housing with supporting infrastructure and
public facilities.

INFRASTRUCTURE ELEMENT

The local government plan must include a sanitary sewer, solid waste, drainage, potable water,
and natural groundwater aquifer recharge element. This element is generally referred to as the
Infrastructure Element. The goals, objectives, and policies of this element must address establishing
priorities for replacement of deficient facilities and the provision of future infrastructure facilities to serve
the existing and projected population. This element also establishes “level of service standards” (LOS
standards) for all water, sewer, drainage, and solid waste facilities. These LOS standards are used in the
concurrency management system to ensure that future infrastructure is available to serve existing and
future development.
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COASTAL MANAGEMENT

All counties that abut the Gulf of Mexico or the Atlantic Ocean shall include a Coastal
Management Element in the local plan. This element addresses the maintenance, restoration, and
enhancement of the overall quality of the coastal zone environment. The objectives and policies provide
for the conservation of viable population of species of marine life, the avoidance of loss of coastal zone
resources, and the preservation of historic and archaeological resources. This element also addresses the
dangers of natural disasters such as hurricanes and provides for hurricane evacuation from coastal high
hazard areas (CHHA). This element also limits the expenditure of public resources that subsidize
development in the CHHA.

In 2015, the Florida Legislature added “Peril of Flood” language to the statute (163.3178(f)1-6),
detailing the required parts of a Redevelopment Component that can lead to better protection from and
resilience to coastal flooding.

CONSERVATION ELEMENT

The local comprehensive plan must include an element for the conservation, use, and protection
of natural resources, including water, air, water recharge areas, wetlands, waterwells, marshes, soils,
beaches, shores, flood plains, rivers, bays, lakes, harbors, forests, fisheries, wildlife and marine habitats,
minerals, and other natural resources. The purpose of the Conservation Element is to promote the
conservation, use and protection of natural resources.

This element includes goals, objectives, and policies that protect air quality, conserve and
appropriately use water sources, and protect minerals, soils, wetlands, floodplains, and native vegetative
communities.

INTERGOVERNMENTAL COORDINATION ELEMENT

A county’s comprehensive plan should provide for and facilitate coordination with the plans of
adjacent counties, municipalities within the county and those that are adjacent to the county boundaries,
and with the county school district. The plan should also establish mechanisms that ensure coordination
with state and regional agencies in the maintenance and implementation of the plan.

The Intergovernmental Coordination Element (ICE) has been historically viewed as the weakest
and least effective elements of local plans. However, over the past several years statutory amendments
and plan updates have resulted in significant improvements to this element.

CAPITAL IMPROVEMENTS ELEMENT
The purpose of the capital improvements element is to:

e Evaluate the need for public facilities as identified in the other comprehensive plan
elements and as defined in the applicable definitions for each type of public facility.

e Estimate the cost of improvements for which the local government has fiscal
responsibility.

e Analyze the fiscal capability of the local government to finance and construct
improvements.

e Adopt financial policies to guide the funding of improvements.

e Schedule the funding and construction of improvements in a manner necessary to
ensure that capital improvements are provided when required based on needs
identified in the other comprehensive plan elements.
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The element shall also include the requirements to ensure that an adequate concurrency management
system (CMS) will be implemented. The CMS is based upon a 5-year Schedule of Capital Improvements.
This is commonly referred to as the Capital Improvements Plan (CIP).

The schedule of capital improvements includes all projects for which the local government has
fiscal responsibility. The projects are selected for the first five fiscal years, by year, after the adoption of
the comprehensive plan. The CIP shall reflect the need to reduce existing deficiencies, remain abreast of
replacements, and meet future demand. The schedule shall include a description of each project, the
general location of the project, and the projected costs and revenue sources being dedicated to fund the
project by year for each of the five years.

The financial policies established in the element and the five-year schedule of the CIP, along with
the adopted Level of Service (LOS) standards established in the other elements, form the basis of the
Concurrency Management System (CMS). The purpose of the CMS is to establish an ongoing mechanism
that ensures that public facilities and services needed to support development are available concurrent
with the impacts of such development.

“Level of service” means an indicator of the extent or degree of service provided by, or proposed
to be provided by, a facility based on and related to the operational characteristics of the facility. Level of
Service shall indicate the capacity per unit of demand for each public facility. Level of Service standards
for public facilities are adopted in policies in other elements and are also included in the Capital
Improvements Element. LOS standards are established for potable water systems, sanitary sewer systems,
transportation facilities, solid waste facilities, drainage facilities, and school facilities. These units of
capacity per demand are used to calculate the existing demand on public facilities and to project the need
for additional future capacity.

TRANSPORTATION ELEMENT

The requirements for the Transportation Element vary for differently sized jurisdictions, however
the general purpose is to plan for a multimodal system that places emphasis on public transportation
options. A local government that has all or part of its jurisdiction included within the urban area of a
Metropolitan Planning Organization (MPO) must consider the MPO’s Long Range Transportation Plan
(LRTP) and projects therein when creating or amending its own Transportation Element. Reciprocally,
the MPO must consider the local government’s Future Land Use Element when writing its LRTP. Local
governments with a population of greater than 50,000 (determined in accordance with §186.901, Fla.
Stat.) that are not located within the urban area of an MPO shall address traffic circulation, mass transit,
and ports, aviation, and related facilities within their element. Local governments with a population of
50,000 or less are required only to address transportation circulation.

The Transportation Element must establish level of service standards at peak hours for roads and
public transit facilities within the local government’s jurisdiction. For facilities on the Florida Intrastate
Highway System as defined in section 338.001, Florida Statutes, the local governments shall adopt the
level of service standards established by the Florida Department of Transportation by rule. With the
concurrence of the Florida Department of Transportation, a local government may establish level of
service standards for general lanes in urbanized areas as specified in Section 163.3180(10), Florida
Statutes. For all other facilities on the future traffic circulation map, local governments shall adopt
adequate “level of service” standards. These “level of service” standards shall be adopted to ensure that
adequate facility capacity will be provided to serve the existing and future land uses.

All county plans must include a Future Transportation Map. This future conditions map is
adopted in this element just like the Future Land Use Map is adopted in the Future Land Use element.

Future Transportation Map.
(a) The general location of the following transportation system proposed features shall
be shown on the future transportation map or map series:
1. Road System:
a. Collector roads;

Florida County Government Guide 133



b. Arterial roads;

c. Limited and controlled access facilities;

d. Local roads, if being used to achieve mobility goals;

e. Parking facilities that are required to achieve mobility goals;
2. Public transit system:
a. Public transit routes or service areas;
b. Public transit terminals and transfer stations;
c. Public transit rights-of-way and exclusive public transit corridors;
Transportation concurrency management areas if any;
Transportation concurrency exception areas if any;
Significant bicycle and pedestrian facilities;
Port facilities;
Airport facilities including clear zones and obstructions;
Freight and passenger rail lines; and
Intermodal terminals and access to such facilities.
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(b) The future transportation map or map series shall identify the following:

1. The functional classification and maintenance responsibility for all roads;

2. The number of proposed through lanes for each roadways;

3. The major public transit trip generators and attractors based upon the future land
use map or map series;

4. Projected peak hour levels of service for all transportation facilities for which
level of service standards are established; and

5. Designated local and regional transportation facilities critical to the evacuation of
coastal population prior to an impending natural disaster.

PUBLIC SCHOOL FACILITIES ELEMENT FOR PUBLIC SCHOOL CONCURRENCY

The 2011 Community Planning Act changed the status of the Public-School Facilities Element.
This element was a required element, but now it is optional. However, since all counties had adopted a
School Element, that includes school concurrency, it will take a plan amendment to remove these
requirements from the local plan. If a local government chooses to keep the adopted Public-School
Facilities Element, then the follow requirements still apply.

Public school concurrency is intended to ensure that the capacity of schools is sufficient to
support development at the adopted level of service standard. These minimum criteria are intended to
assure coordination between local governments and the school board in planning and permitting
development and in building and adding capacity to schools so that school capacity at the adopted level of
service standard is available at the time of the impacts of development.

This element must include policy language that adopts a level of service (LOS) standard for
school facilities. The LOS standard is based upon the Florida Inventory of School Houses (FISH) and has
the meaning described in section 235.15, Florida Statutes. Local governments adopting level of service
standards using a measurement of capacity other than FISH shall include appropriate data and analysis in
support of the alternative measure.

Through interlocal agreements with the school district, counties coordinate the approval of
residential development with the school district and ensure that the school capacity at the adopted level of
service standard is available at the time of the impacts of the development.

This element also includes a future conditions map. A school facilities future conditions map or
map series that depicts the planned general location of public-school facilities and ancillary plants by year
for the five-year planning period and for the end of the long-range planning period of the county is
required to be adopted.
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THE COMPREHENSIVE PLAN AMENDMENT PROCESS

The procedure to amend a comprehensive plan has been a lengthy, multiple-step state review and
approval process that begins with the county preparing the draft amendment, holding public hearings on
the draft, transmitting the proposed amendment to the state, and having the state comment on the proposal
and return it to the local government. Then the local government prepares the adoption transmittal
document and must hold additional public hearings to adopt the final amendment. The final adopted
amendment is then transmitted back to the state for the determination of compliance with state law. This
process can easily take six or more months. The 2011 Community Planning Act revised and shortened
this process for most plan amendments. The new process is called the expedited state review process and
it applies to all future plan amendments except those that are small scale amendments, in areas of critical
state concern, propose a rural land stewardship area, propose a sector plan, are EAR based amendments,
or are new plans.

The new review process begins with the local government holding at least one public hearing and
then transmitting the amendment(s) to the review agencies. The state land planning agency is the Florida
Department of Economic Opportunity (DEO). This agency has final review and approval authority over
the local plans and plan amendments. The plan amendment is also transmitted to external review agencies
for their comments. The external review agencies are the appropriate regional planning council and water
management district, the Florida Department of Environmental Protection, the Florida Department of
Transportation, and any other unit of local government or government agency in the state that has filed a
written request with the governing body for the plan or plan amendment.

These agencies are to consider whether the plan or plan amendment raises any planning issues of
state or regional concern, such as those that impact the State Comprehensive Plan or the strategic regional
policy plans. Under this new process these review agencies are limited to comments concerning adverse
impacts on important state resources and facilities. The external review agencies have 30 days to submit
comments regarding the proposed amendment to the local government.

After receipt of review agency comments, the local government holds an adoption public hearing and
transmits the adopted amendments to the state review agencies. The State Land Planning Agency shall
have 30 days to review the transmittal and determine if any petition(s) have been filed which require
administrative proceedings. If no petitions have been filed, the amendment becomes effective after 31
days.

Small scale amendments are not reviewed by the state agencies. All future plan amendments that
are in areas of critical state concern, propose a rural land stewardship area, propose a sector plan, are EAR
based amendments, or are new plans must go through the State Coordinated Review Amendment Process
(Figure 11.2).

COMPREHENSIVE PLAN IMPLEMENTATION

After the comprehensive plan has been adopted and approved, implementation is required. The
plan elements contain policy recommendations for implementation. These policies established programs
and action steps that the county must now put in place. The legal status of the plan dictates that all
development undertaken, and all actions taken by the local government shall be consistent with the plan.
Plan implementation can occur in many ways, including the adoption of land development regulations,
the allocation of public funds for improvements, and the creation of incentives and regulations to
encourage private development within the parameters of the local plan.
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Figure 11.1. Expedited State Review Amendment Process.

Expedited State Review Amendment Process
Section 163.3184(3) and (5), Florida Statutes

Proposed Phase

Local government transmits three copies! of the plan amendment to the
State Land Planning Agency and one copy to review agencies.?
(Within 10 days of initial public hearing)

l

Local government and agencies are notified by State Land Planning
Agency of receipt of amendment.
(Within five working days of receipt)

Reviewing agencies send comments directly to State Land Planning Agency issues its
Local Government and State Land Planning comment letter to local government.? (Must be
Agency. ? received by local government within 30 days of receipt of
(Must be received by local government within 30 days of receipt of amendment by State Land Planning Agency)
amendment by review agencies)

Adopted| Phase

Local government adopts plan amendments with effective date.
(Within 180 days after receipt of agency comments )

Affected person may file petition with Division of
Administrative Hearings within 30 days after the
local government adopts amendment.

Local government Local government submits three copies * of the adopted plan amendment
notified submittal is to State Land Planning Agency: one copy to agency or local government
incomplete Incomplete that provided timely comments.
(within 5 working days of > (Within 10 days after adoption)
receipt)

Complete

State Land Planning Agency
reviews adopted amendment.
(Within 30 days of receipt of a complete
adopted plan amendment.)

“Challenge” “No Challenge”

State Land Planning Effective Date

Agency requests (Amendment becomes effective
hearing, DOAH 31 days after State Land Planning Agency
(B'eV;:ggs"fDAedp'z‘r;‘r‘rf;’:[”;? determines the amendment package is
Management Services) complete. No Petition was filed by an

affected party).

Administrative

—_— Proceedings 1 Local government should submit 1 complete paper copy and 2 complete electronic
pursuant tos. 120.57 If challenged or copies on CD ROM in PDF format in order to assist in expediting processing and review.
and 163.3184(5), FS. found not in

2 Reviewing Agencies include: appropriate Regional Planning Council; Water

n:‘:;;';:: cnia Management District; Department of Transportation; Department of Environmental
glead toa Y Protection; Department of State; the appropriate county (municipal amendments only); the
Florida Fish and Wildlife Conservation Commission and the Department of Agriculture and

compliance
agreement and
remedial plan

Consumer Services (county plan amendments only); and the Department of Education
(amendments relating to public schools); and for certain local governments, the
appropriate military installation and any other local government or governmental agency

State Land Planning
Agency or
Administrative

Commission Final pi:;ir;ir:‘tin; that has filed a written request.
Order <
(Amendments 163:3184(8); FS: 3 Comments must be received by local government no later than 30 days from the date on
become effective if which the agency or local government received amendment.
the Final Order
determines the 4 If local government fails, within 180 days after receipt of agency comments, to hold
adopted amendment second public hearing, the amendments shall be deemed withdrawn unless extended by
is in compliance.) agreement and notice to State Land Planning Agency and any affected party that provided
comments on the amendment.
June 2011
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Figure 11.2. State Coordinated Review Amendment Process.

State Coordinated Review Amendment Process
Section 163.3184(4) and (5), Florida Statutes

Proposed Phase

Local government notified

submittal is incomplete Incomplete

(within 5 working days of receipt)

Local government transmits three copies? of the plan amendment to the
State Land Planning Agency and one copy to review agencies.?
(Immediately following first public hearing)

I Complete

Local government and agencies are notified by State Land Planning
Agency of receipt of complete amendment.
(Within five working days of receipt)

Reviewing agencies send comments to
State Land Planning Agency.
(Within 30 days after receipt by State Land Planning Agency)

I

State Land Planning Agency issues Objections, Recommendation and
Comments Report (ORC) within 60 days after receipt of the proposed
amendment package.

Adopted Phase

Local government adopts plan amendments with effective date.
(Within 180 days after receipt of the State Land Planning Agency's ORC.)*

Affected person may file petition with
Division of Administrative Hearings within
30 days after the local government adopts

amendment.

I
I
I
I
[

Local government

notified submittal is

N Incomplete
incomplete

Local government submits three copies ' of the adopted plan
amendment to State Land Planning Agency: one copy to agency or
local government that provided timely comments.

(within 5 working days of receipt)

“Not In Compliance”

State Land Planning Agency
requests hearing, DOAH
(Division of Administrative Hearings,
Department of Managemert Services)

i

Affected